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Preamble

On March 9, 2000, shortly after declaring a Moratorium on executions in Illinois, Governor
George Ryan gppointed this Commission to determine what reforms, if any, would ensure that the
[llinois capitd punishment system isfair, just and accurate.  Today, we are presenting the Governor
with our recommendations. Most of these proposa's were endorsed unanimoudly by our Commission.
Although individua members of the Commission disagree with some specific proposds, the
Commisson members are uniform in their belief that the body of recommendations as a whole would, if
implemented, answer the Governor’s call to enhance significantly the fairness, justice and accuracy of
capitd punishment in Illinois.

Our ddiberations were the product of 24 months of intensive collaboration and research.
Conggtent with the Governor’ s origind mandate, we carefully scrutinized the cases of thirteen lllinois
defendants who have been released from death row in recent years after their convictions were
invaidated. We dso studied al reported capitd decisonsin lllinois, whether the death sentence or the
underlying conviction was under review. We held public and private sessons where we heard from
the surviving family members of murder victims, and from opponents of the degth pendty, including
some of the defendants who had been released from death row. We consulted with many nationaly
recognized expertsin fields of study related to capita punishment, and we commissioned and
conducted studies of our own. We also consdered recommendations from across the country made
by anumber of bodies smilar to our own, formed to consder potentia capital punishment reforms. In
al, our purpose was to thoroughly examine al aspects of the justice system as it relatesto capita
sentences and to become familiar with the research and learning in this area.

Despite the diversity of backgrounds and outlooks among those on the Commission, we are
unanimous in many of our conclusons. All members of the Commission bdieve, with the advantage of
hindsight, that the death pendty has been gpplied too often in Illinois Since it was reestablished in 1977.
Accordingly, we are unanimous in agreeing that reform of the capital punishment system isrequired in
order to enhance the leve of scrutiny at dl juncturesin capital cases. All Commisson members dso
agreethat if capita punishment is to continue to be impaosed in lllinois, achieving a higher degree of
confidence in the outcomes will require asignificant increase in public funding a virtudly every leve,
ranging from investigation through trid and its aftermath. We dl dso believe that sgnificant reformsto
the capitd punishment system have taken place aready, through legidation creeting the Capita
Litigation Trust Fund and through the Illinois Supreme Court’ s promulgation of extensive new rules

governing many aspects of capitd trias.

Ordering our proposals according to the procedura stage to which they apply, the following is
asummary of some of our specific recommendations.

A. Investigation:

1.We recommend videotaping al questioning of a capital suspect conducted in a police facility,
and repeating on tape, in the presence of the prospective defendant, any of his satements aleged to
have been made elsawhere.
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2. Recognizing an increasing body of scientific research relating to eyewitness identification, we
propose a number of reforms regarding such testimony, including sSgnificant revisons in the procedures
for conducting line-ups.

B. Eligibility for the Death Penalty

3. The Commission unanimoudy concluded that the current list of 20 factud circumstances
under which adefendant is eigible for a death sentence should be diminated in favor of asmpler and
narrower group of digibility criteria. A mgority of the Commission agreed that the death pendty
should be applied only in cases where the defendant has murdered two or more persons, or where the
victim was ether a police officer or afirefighter; or an officer or inmate of a correctiond ingtitution; or
was murdered to obstruct the justice system; or was tortured in the course of the murder.

4. We dso have recommended that the death pendty be barred in certain instances because of
the character of the evidence or the defendant. We recommend that capita punishment not be available
when a conviction is based solely upon the testimony of a single eyewitness, or of an in-custody
informant, or of an uncorroborated accomplice, or when the defendant is mentally retarded.

C. Review of the Prosecutorial Decision to Seek the Death Penalty:

5. In order to ensure uniform standards for the death pendty across the state, we recommend
that aloca state' s attorney’ s decision to seek the death pendty be confirmed by a state-wide
commission, comprised of the Attorney Generd, three prosecutors, and aretired judge.

D. Trial of Capital Cases:

6. We have proposed a number of additiona measures to augment the reforms aready
adopted by the Illinois Supreme Court to enhance the training of tria lawyers and judges in capital
cases. Included are our suggestions for increased funding.

7. We have offered severd recommendations aimed a intengfying the scrutiny of the testimony
of in-custody informants, including recommending a pre-trid hearing to determine the rdiability of such
testimony before it may be recaived in a capitd trid.

8. Todlow for future audits of the functioning of the capitd punishment system, we aso
suggest that adesignated array of information about the nature of the defendant and the crime be
collected by thetria court.

E. Review

9. We recommend that when ajury determines that death is the appropriate sentencein a
case, thetrid judge, who has dso heard the evidence, must concur with that determination, or else
sentence the defendant to naturd life.

10. We recommend that, asin severa other states, the Illinois Supreme Court review each
death sentence to ensureit is proportionate, that is, consder whether both the evidence and the offense
warrant cgpital punishment in light of other death sentences imposed in the Sate.
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Because capital punishment is presently lawful in [llinois and because it appears to have the
support of amgority of Illinois citizens, our ddliberations have concentrated primarily on these reforms
and other proposds, rather than on the merits of capital punishment. Only at the close of our work did
we consider that question. A narrow mgority of the Commission would favor that the deeth penaty be
abolished in Illinois. Those favoring abolition did so ether because of mora concerns, because of a
conclusion that no system can or will be congtructed which sufficiently guarantees that the death pendty
will be applied without arbitrariness or error, or because of a determination that the socia resources
expended on capital punishment outrun its benefits. Some members voted that we recommend to the
Governor that should the Governor conclude, after studied and supportable andlysis, that the legidature
will not subgtantialy implement the recommendations of this Report, that the moratorium on the degth
pendty continue and that the death penaty be abolished in the State of Illinois. A dightly smaller
number of Commission members concluded that the deeth penaty should continue to be gpplied in
lllinois. Those favoring the desth pendty believe it retains an important role in our punishment scheme
in expressing, in behdf of the community, the strongest possible condemnation of asmal number of the
maost heinous crimes. All members of the Commission have emerged from our deliberations with a
renewed sense of the extraordinary complexities presented by the question of capital punishment.

Our divergence on that ultimate question was not unanticipated in light of the varied viewpoints
and experience anong those whom the Governor chose to serve on the Commission. What is more
noteworthy, we believe, is the consistency of judgment among us about how our capital punishment
system can be improved.  The Commission’s discussions have been characterized by an amity and
respect for the differences among members, which is, frankly, extraordinary given the sharp divisions
that capita punishment has traditionally provoked in the United States.  In assessing our work, we are
proudest of the broad agreements we have been able to achieve. A strong consensus emerged within
the Commission that if capital punishment isretained in lllinois, reforms in the nature of those we have
outlined are indispensable to answering the Governor’s call to better ensure afair, just and accurate
death pendty scheme.

We anticipate careful reflection about these proposals by the Governor, the legidature, and
lllinoiscitizens a large. Whatever their ultimate condusions, dl members of the Commission have

been deeply honored by the opportunity to serve and to contribute to public discusson of so difficult
and dgnificant a subject.

April 15, 2002
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Webster has served as the director of the CIA and FBI. He has aso served as a Judge of the U.S.
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Missouri.
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Chapter 1 -- Introduction and Background

CREATION OF THE GOVERNOR’S COMMISSION

Governor Ryan imposed a moratorium on capita punishment in lllinois on January 31, 2000. The
moratorium was prompted by serious questions about the operation of the capital punishment
sysem in lllinois, which were highlighted most significantly by the release of former Deeth Row
inmate Anthony Porter after coming within 48 hours of his scheduled execution date. Porter was
released from deeth row following an investigation by journdism students who obtained a
confesson from the red murderer inthe case. The impaosition of the moratorium in linois
sparked a nation-wide debate on the death pendty. A number of states embarked on detailed
studies of their capital punishment systems;, or proposed moratoria of their own.*

The Commission on Capital Punishment was appointed by the Governor on March 9, 2000 to
advise the Governor on questions related to the impaosgition of capitd punishment in lllinais.
Commission members represent some of the diverse viewpoints in the Sate on the issue of capita
punishment. Some members publicly opposed capital punishment under any circumstances, while
others support capital punishment.

The Executive Order issued by the Governor described the duties of the Commission asfollows:

A. To dudy and review the adminigtration of the capital punishment processin Illinoisto
determine why that process has failed in the pagt, resulting in the imposition of deeth
sentences upon innocent people.

B. To examine ways of providing safeguards and making improvements in the way law
enforcement and the crimind justice systlem carry out their responsibilitiesin the death
pendty process— from investigation through trid, judicia apped and executive review.

C. To congder, among other things, the ultimate findings and finad recommendations of
the House Death Pendty Task Force and the Specid Supreme Court Committee on
Capita Cases and determine the effect these recommendations may have on the capital
punishment process.

D. To make any recommendations and proposals designed to further ensure the
gpplication and adminigration of the degth pendty in lllinoisisjud, fair and accurate.

The Governor’ s moratorium on the impaogition of the death pendty in Illinois continued in effect
during the pendency of the Commisson’s deliberations, and is dill in effect. This Report
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summarizes the Commission’s recommendations and findings following its examination of
cgpitd punishment in lllinois.

ORGANIZATION OF THE COMMISSION’S WORK

In order to accomplish the gods set forth in the Governor’ s executive order, the Commission
initiated efforts to gather information, to assess the capitd punishment system in lllinoisand to
develop suggested recommendations. The Commission’s work encompassed nearly 2 years of
concentrated study and discussion.

The Commisson divided itsdf into subcommittees to examine pecific issuesin detal. The
Commission convened as awhole at least once per month for day long meetings, and its
subcommittees met monthly as well throughout its review period to intensvely sudy the
questions posed about capital punishment and to develop specific suggestions for changes to
the system. Public hearings were held in August, September and December of 2000 in both
Chicago and Springfield to solicit input with respect to concerns about the capita punishment
system from members of the generd public.2 The Commission met privately with
representatives of surviving family members of homicide victimsin order to understand
concerns about capita punishment from this perspective. Private meetings also occurred with
some of the thirteen men released from deeth row in [llinois in order to gain a better perspective
on flawsin the syssem. Other meetings were aso conducted with those who had specific
recommendations to correct flawsin the syssem and improve the qudity of justice in Illinois.

Commission members reviewed recommendations contained in written reports from other
groups that had dready studied the system, including the Specid Supreme Court Committee on
Capital Cases and the Senate Minority Leader’s Task Force on the Crimina Justice System.
The Commission aso benefitted from information in other reports, such as the Report from the
Task Force on Professiond Practice in the lllinois Justice System.® In addition to reviewing
[llinois materids, the Commission aso had the opportunity to review recommendations from
other jurisdictions, including public reportsissued by other states and public inquiries by severd
Canadian provincesinto cases of wrongful conviction. The Commisson aso conducted its own
research to develop suggestions for improvements. Those research efforts included:

1. Anintensive examination of the casesinvolving the thirteen men reeased from desth
row.*

2. A broader review of the more than 250 cases in which a death penalty has been
imposed in lllinois Since 1977.

3. Specid studies by researchers on victim issues in the death pendty processand a
Separate study on the impact of various factors on the death sentencing process.

4. A review of degth pendty lawsin the 37 other death pendty jurisdictions related to
severd issues, induding digibility factors, mitigating factors, and jury ingtructions.
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5. Solicitation of views from various expertsin particular areas of concern, such as
police practices and eyewitness testimony.

6. Anandyssof effortsin other jurisdictions to address specific or systematic
problems relating to death penalty prosecutions.

These research efforts underpin many of the recommendations in this Report.

THEILLINOISDEATH PENALTY STATUTE AND ITS HISTORY

In 1972, the United States Supreme Court found that state schemes for imposing the death
pendty were uncongtitutional. States were forced to re-evauate the imposition of the death
pendty in thelr respective jurisdictions in order to comply with the congtitutional mandate
imposed in Furman v. Georgia , 408 U.S. 238, 92 S. Ct. 2726 (1972.) Following the
Supreme Court’ sdecison in Furman, the impaosition of the degth pendty in Illinois was dso
precluded. See Moorev. Illinois, 408 U.S. 786, 92 S.Ct. 2562 (1972).

Illinois revised its death penalty scheme, contained in Ch.38, par. 1005-8-1A,in 1973° The
origind scheme contained six digibility factors®, and provided that the decision about whether
to impose a death sentence would be handled by a three-judge court. The origind scheme also
provided for an appelate process which began, as with other crimina gppedls, with the
appellate court.” This death pendty scheme was found uncondtitutiona by the lllinois Supreme
Courtin Rice v. Cunningham, (61 11l. 2d 353, 336 N.E. 2d 1 (1975)) both for its requirement
of athree judge pand, which the Court held would divest the individua judges of their
condtitutiona authority to decide cases, and for its apped process imposng an intermediate
level of review, which the Court held would violate those provisions of the 1970 Congtitution
which required a direct gpped to the Supreme Court in death pendty cases.

A new death pendty statute was enacted in 1977, which developed the basic structure that isin
usetoday. The 1977 Act authorized the impostion of the death pendty when afirst degree
murder involved any one of seven digibility factors. The origind datute included among its
eligibility factors the murder of a peace officer or fireman, murder of an employee of the
Department of Corrections or of someone present in the ingtitution, multiple murders, murder in
the course of hijacking, contract murder, murder in the course of one of nine enumerated
felonies and the murder of awitnessin a prosecution or investigation of the defendarnt.

Under the 1977 Act, adeath pendty hearing only occurs “where requested by the State.”®

The desth pendty hearing, often referred to as the “ sentencing phasg’ of the trid, occurs
following the defendant’ s conviction for first degree murder. The sentencing phase of the trid
usudly occursin two distinct phases: the digibility phase and the aggravation/mitigation phase.
During the digibility phase, the prosecution must etablish ether before the jury or the judge
proof beyond a reasonable doubt that one of the digibility factorsis present. The prosecution
must also establish that the defendant is eighteen years of age, as lllinois prohibits the imposition
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of the deeth pendty on those under eighteen. When the jury (or the judge in abench
sentencing) determines that the defendant is digible for the desth pendty, the
aggravation/mitigation phase commences. During the aggravatior/ymitigation phase, the
prosecution presents information to the jury or the judge which it believes warrants the
imposition of the deeth pendty in a particular case. The defendant presents information in
mitigation, or which he or she believes establishes reasons for not imposing the death pendty in
aparticular case®

Under Illinois law, the jury imposes the death pendty unlessit finds sufficient mitigation to
preclude the imposition of the death pendty. Once the jury imposes the deeth pendty, the
[llinois Constitution and court rule require adirect gpped to the Illinois Supreme Court.

Amendments to the 1977 Act followed shortly. 1n 1982, the Generd Assembly added a new
eligibility factor, which provided that desth could be impaosed if the victim of the murder was
under 16 years of age and the murder was committed in a brutal and heinous manner.’® The
legidature subsequently amended this provision to lower the threshold age for the victim from
16 to 12. The same act amended the digibility factor which authorized the death pendty where
the victim was a witness, and the murder was intended to prevent the person from testifying or
asdgting in any prosecution or investigation of either the defendant or another.** During the
remainder of the 1980's, additional amendments to the statute were prompted by the rewrite of
sections of the crimina code.*?

Beginning in 1989, however, amendments to the death penalty statute began to broaden the
scope of factors making a defendant digible for the death pendty. At present, the lllinois
datute contains 20 separate digibility factors which may result in the imposition of the deeth
pendty. Inthe spring legidative season of 2001, the legidature enacted HB 1812, which added
a21% digibility factor. That bill was vetoed by the Governor.** During the fal session of the
legidature in December of 2001, the legidature passed House Bill 2299, enacting new anti-
terrorism provisons. Among other things, the bill added a deeth pendty digibility factor for a
first degree murder resulting from aterrorist act. The bill was vetoed by the Governor in
February of 2002 and returned to the legidature with amendments to its other provisions.

RECENT CHANGESTO THE DEATH PENALTY PROCESSIN ILLINOIS

Prompted by the release of 13 men from desath row over a period of little more than 10 years,
various groups began to examine the death pendty processin lllinois. Smultaneous
examination of the capital punishment system was conducted by a specid Supreme Court
Committee, a Senate Task Force, aHouse Task Force, and severd private groups, such asthe
Chicago Council of Lawyers.

Specid Supreme Court Committee
The Illinois Supreme Court gppointed a Special Committee on Capital Cases, composed of
experienced lllinoistrid court judges from around the state. The Committee issued a
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preliminary report in 1999, conducted public hearingsin Chicago and Springfield in 1999, and
issued areport containing its Supplemental Findings and Recommendations in October of
2000. The recommendations from the Committee covered awide range of issues, including the
qudification of counsd for capita cases, new discovery rules, new capita case procedures, and
new standards for discovery of DNA evidence. Most of these recommendations were enacted
into Rules by the Supreme Court, effective March 1, 2001.> The Commission considered
many of the observations made by the Committee, and has made a number of
recommendations based upon those findings in this Report.

Senate Minority Leader’s Task Force on the Crimina Judtice System

Senate Minority Leader Emil Jones gppointed atask force consisting of legidative leaders, Sate
and federa judges, prosecutors, public defenders and the private bar to make specific
recommendations for improvements to the crimind justice sysem in lllinois. The March, 2000
report of the task force covered issues rdating to qudification of counsd, police practices
(including addressing the question of whether or not to videotape interrogations), and

prosecutor misconduct. Although none of the recommendations advanced by the Task Force
have been enacted into law, a number of legidative proposas embodying many of the proposas
have been introduced in both the Illinois House and Senate. The Commission separately
considered many of the recommendations made by the Task Force.

House Task Force As of December 31, 2001, the House Task Force has not yet issued its
written report.

RESEARCH INITIATED BY THE COMMISSION

Although the Commisson members benefitted from the work undertaken by other committees
and task forces, the Commission initiated its own research into issues of concern. The
Commisson' s research initiatives included efforts undertaken by Commission members
themselves, saff research, and specific studies the Commission requested be conducted by
other researchers. This section summarizes some of the more significant research efforts.

Cases invalving the thirteen men released from Degth Row

Commission members sudied these cases intensively. The review effort included not only
reading the reported decisons, but in some cases consulting with the attorneys who handled the
underlying case and/or reviewing specific materiads related to the case. Thisintensve review
enabled the Commission to develop aframework for identifying specific topics that were of
particular concern, and guided much of the ultimate research.

Review of casesin which a death sentence was imposed.

Since lllinois reingtated its death pendty in 1977, more than 275 individuals have been
sentenced to death. Of that number, approximately 160 are currently on death row. Twelve
inmates have been executed under the current statute, and thirteen released from desth row. Of
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those individuas who have been sentenced to death in Illinois, there are over 250 proceedings
in which there has been at least one reported 11linois Supreme Court decision.’

Commission members believed that in addition to the intensve review undertaken of the cases
in which inmates were released from desth row, some broader overview was warranted of all
cases in which a death pendty had been imposed at some point in the crimina justice process.
In order to accomplish this task, a group of volunteers attorneys was organized to review the
case opinions, and to provide information to the Commission staff with respect to factud
detalls. Information provided was then verified for accuracy by Commission staff. Further
description of the case review project and the data collected from it is contained in the
Technica Appendix to this Report.

Examination of laws of other states with the degth pendty

Presently, 37 other states and the federd government have a death penaty. At the outset, it
was gpparent that the Commission could benefit from understanding the procedures in other
states. To that end, statutory provisions were collected® from most satesin the following
aress.

. Definition of capitd murder and corresponding aggravating factors

. Statutory mitigating factors

. Jury indructions in specific areas, including consderation of aggravating/mitigating
factors, eyewitness testimony, accomplice testimony, in-custody informant testimony

. Post-conviction provisons

. Clemency proceedings

. Proportiondity issues

The Commission dso benefitted from the willingness of officias from other datesto share
information about the operation of certain aspects of their deeth penalty proceedings. In some
limited and specific areas, research of decisona law from other states was aso undertaken.

Sentencing Study

Early inits process, the Commission heard presentations on the issue of proportiondity and the
potentid impacts of race in decison making asit relaes to the deeth pendty. Most dates
which conduct proportionality reviews, such as New Jersey, Nebraska, and Georgia, require
the collection of extensive factud information from the trid court level. This data permitsan
examination of proceedings at every stage in the process, from charging decision through
sentencing, and enables the reviewing court or researchers to identify trends.

Unfortunately, Illinois does not systematically gather thistype of data. Commisson members
found their efforts to come to grips with the complexities of the deeth pendty system
circumscribed by alack of reliable information that would provide ingght into the range of
issues occurring in death pendty cases. There is no state-wide database which would enable
an examination, for example, of charging decisons by prosecutors. Even with new Supreme
Court rules which require the filing of anctice of intent to seek the death pendty, information is
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gill not collected in any regularized fashion to document decisions that are made in the process.
More important, to be truly valuable, information needs to be collected not only on degath
pendty cases, but also on al murder cases in which the desth penaty is not sought or imposed
in order to comparaively examine and review death pendty decisions and the process itself.

The Commission aso became acquainted with a number of academic studies which pointed to
extra-legd influences in the degth sentencing process. Some of those studies examined the
impact of race on the ultimate question of who was sentenced to deeth, and most have found
that defendants who kill white victims are much more likely to recelve a death sentence than
those who kill black victims. Others examined geographic disparities in the death sentencing
process. Assessing the degree to which such factors were present in [llinois appeared to
Commission members to be an important task.

Inview of thelack of existing data, and in view of the complexities in undertaking a globa study
of this type even with complete data, the Commission eected instead to initiate a more focused

inquiry.

The study of Illinois sentencing decisons, completed by Drs. Pierce and Raddet, had severd
purposes. Firdt, it resulted in the crestion of a database combining sentencing data and victim
data which should enable further study by scholars. Second, it was dso intended to assessthe
degree to which extra-legd factors, such asrace or geographic location, influenced sentencing
decisonsinlllinais. Findly, it aso was intended to assess, in alimited way, the degree to which
the death pendty was being gpplied to the ‘worst’ offenders, as opposed to being applied

haphazardly.

A complete discussion of the methodology of the study and its resultsis contained in the
separate report by Drs. Pierce and Radelet.’® A brief discussion of the resultsisincluded in
Chapter 14 of this Report.

RESULTS OF THE RESEARCH

While the research reaults are discussed in more detail throughout this Report, there are severd
key facts which emerged from the research described above.

Thirteen released death row inmates

Commission members found a number of common themes in these cases, which provided a
framework for andyzing the remaining cases in which the deeth pendty has been imposed. All
13 cases were characterized by relatively little solid evidence connecting the charged
defendants to the crimes.  In some cases, the evidence was so minima that there was some
question not only as to why the prosecutor sought the death pendty, but why the prosecution
was even pursued againg the particular defendant. The murder conviction of former death row
inmate Steven Manning was based dmost completely upon uncorroborated testimony of anin-
custody informer. No physica evidence linked Manning to the murder he was said to have
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committed, nor was there any solid corroboration of the aleged statements he made admitting
to the murder. Gary Gauger was convicted in McHenry County of the double murder of his
parents even though no physicd evidence at the scene linked Gauger to either murder, nor was
there any satisfactory explanation of apossible motive. The primary evidence againgt Mr.
Gauger were satements, dlegedly made by Gauger, that the police clamed were indicative of
guilt, made during an interrogation that was not memoriaized. Gauger denied the Satements.
Following afederd investigation, two other persons were subsequently convicted in Wisconsin
of murdering Mr. Gauger’s parents. Despite scant evidence, each of these casesresulted in a
conviction, and a degth pendty.

There were a number of cases where it gppeared that the prosecution relied unduly on the
uncorroborated testimony of awitness with something to gain. In some cases, thiswas an
accomplice®, while in other casesit was an in-custody informant. The “Ford Heights Four”
case involved the conviction of four men in south suburban Cook County for the 1978 double
murder of aman and awoman. Two of the men, Verned Jmerson and Dennis Williams, were
sentenced to degth, while the other two were sentenced to extended prison terms. The primary
testimony against the men was provided by their dleged accomplice, Paula Gray, who was then
17.21 All four men were ultimately released in 1996, after new DNA tests reveded that none of
them were the source of the semen found in the victim. That same year, two other men
confessed to the crime, pleaded guilty and were sentenced to life in prison, and a third was tried
and convicted for the crime.

Former death row inmate Joseph Burrows was convicted in Iroquois county for the murder of
an dderly farmer based upon the testimony of an aleged accomplice, who admitted her own
involvement in some of the events. No physica evidence connected Burrows with the crime,
and he presented dibi testimony from severa witnesses. The aleged accomplice, Gayle Potter,
eventudly recanted her testimony implicating Burrows and admitted that she committed the
murder. Therewas physica evidence linking Potter to the crime scene.

Tegtimony from in-custody informants played a significant role in the Steven Manning case,
described above, aswdl as the DuPage county case involving Rolando Cruz and Alex
Hernandez. Hernandez and Cruz were tried separately for the 1983 murder of a child.
Evidence from in-custody informants was presented againgt both men at various times, including
the testimony from another desth row inmate who claimed that Cruz had made incriminating
statements while on death row.?2 DNA testing subsequently excluded both Hernandez and
Cruz as the source of the semen at the scene. Another man, who wasin custody on unrelated
charges in another county, made statements suggesting that he had committed the crime.

There were a0 severd cases where there was a question about the viability or rdiability of
eyewitness evidence. Former death row inmate Steven Smith was convicted and sentenced to
death based upon the questionable testimony of one eyewitness, testimony which the [llinois
Supreme Court later found unreliable. Anthony Porter’s convictions and death sentence rested
primarily upon the testimony of two eyewitnesses, both of whom were acquainted with Mr.
Porter. Those witnesses later recanted, and another man subsequently confessed to the crime
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for which Mr. Porter was convicted. The man who confessed entered a plea of guilty andis
currently sarving a prison term for that crime®  These cases seemed to reaffirm recent
academic findings about the potentia falacies of eyewitness tesimony.

At least one of the casesinvolving areleased desth row inmate included a confesson which
was later demondtrated to be fase. Ronald Jones made statements to police in which he
alegedly confessed to raping the victim. Jones later indicated that the statements were made as
aresult of coercion by the police. DNA testing which occurred after Jones had been convicted
and sentenced to death established that he could not have been the source of the semen
recovered from the victim.

Other Desth Penalty cases

The broader review of the more than 250 cases in which a desth penalty has been imposed?®
reveded some areas for concern. Overal, more than haf of al of these cases were reversed at
some point in the process?® Most of the reversals occurred on direct apped, with roughly
69% of the reversed casesfdling into this category. Of the cases reversed on direct apped,
amogt 58% of those were reversed on sentence only, and not on the underlying murder
conviction.

Reasons for case reversds varied widdy. A sgnificant number of cases were reversed based
upon legd issuesthat had little to do with the conduct of thetrid itsdf. Both the United States
Supreme Court and the Illinois Supreme Court have, from time to time, announced new rules of
law that resulted in reversal of a number of casesthat had been pending on gpped. Ina
number of cases, the lllinois Supreme Court decided that under the facts of that particular case,
the death pendty was excessive. Inasmilar number of cases, the Court found that the
prosecution had failed, for one reason or another, to establish that the defendant was eligible for
the death pendty under the Satute, and reversed the sentence. There were aso a number of
cases reversed on issues pertaining to the defendant’ s fithess for tria, based upon the claim that
the defendant had been administered small quantities of medication during his pre-trid
incarceration. When other reversas based upon legd issues are included, these factors explain
some 17% of reversals.

The remainder of the reversds semmed from the conduct of ether the prosecutor, defense
counsd or thetrid judge.

Following reversds, many defendants were sentenced to life in prison, or a prison term long
enough that it was the functiona equivaent of alife sentence. About 38% of those defendants
whose cases were reversed were sentenced to life or prison terms exceeding 60 years. Some
25% were resentenced to death, and over 20% of the casesin which there has been areversa
are gill pending a some point in the process of resentencing.?

Outsde of the cases involving the 13 men released from death row, casesin which a degth
sentence is imposed based upon a single eyewitness, an accomplice or an in-custody informant
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without some kind of corroboration are more rare. In many of the cases where a defendant has
been sentenced to degth, there is some kind of forensic evidence -- such as fingerprint
evidence, DNA evidence and so forth-- which links the defendant to the crime.

Included among these cases are a small subset often referred to in media reports as the “ Death
Row Ten.”?” The most common characteristic shared by these cases is the allegation of
excessve force by police officers to extract a confesson. In some of these cases, the
confession represented the most significant piece of evidence linking the defendant to the crime.
Judicid proceedings and review continue in most of the “Death Row Ten” cases. Comment on
pending proceedings is not appropriate. It is hoped thet the judicia review of these cases will
be expeditious and thorough. However, in light of the recommendations contained in this
report, these cases should be closely scrutinized by the courts, and, if necessary, the Governor,
to insure that ajust result is reached.

Victim issues

Commission members believed it important to consder the impact of the crimind justice system
on the surviving family members of homicide victims, and to understand their perspective on
issues related to the death pendty. It isfair to say that, like the generd public, thereisa
diversty of viewpoints among surviving family members about the death pendty. However, it
became clear that there were some unanswered needs that should be addressed by
prosecutors, courts and our socia service network.

It was the view of many Commission members that more attention should be given to the
specid needs of family members of a murder victim during the time period immediatdy
following the event, including grief counsdling. Information and assstance in such matters as
obtaining a death certificate, making insurance clams, obtaining Socid Security benefits, tax
ligbility and other fiscd matters rdaing to digibility for benefits for afamily in such atragic
Stuation should be provided expeditioudy.

In addition to hearing views from a number of surviving family members of homicide victims, the
Commission aso requested severd studies to assess different facets of thisissue. These studies
were completed at the Commission’s request by the Illinois Criminad Justice Information
Authority (the Authority)?® during the fall and winter of 2001-2002. Resultsfrom al of these
studies are discussed in detail in Chapter 14 of this Report. Theinitia study?® summarized
nationd research evauating the needs of crime victims and assessing the effectiveness of victim
assstance programs. It aso reported on specific research that the Authority had recently
completed with respect to intimate partner homicides in Chicago, and the Authority’ s evaluation
of the Cook County Victim Witness Program. Findly, it commented upon the Authority’s
process to define aplan for investigating the sufficiency of services ddivered to crime victims.

Asafollow up to this research, the Authority convened a specid series of focus groups of the
family members of homicide victimsin order to dicit views about their experiences with the
crimina justice system. Focus groups were conducted in both Chicago and Springfidd, and
participants views were dlicited through the assstance of atrained facilitetor. The Authority’s
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report® provided helpful insightsinto the challenges facing surviving family members of
homicide victims as the crimina case progresses through the system.

Initsthird and find report®, the Authority provided a summation of a pand discussion involving
individuas who had been wrongfully convicted, including a number of individuals who had been
released from degth row in lllinois. The wrongfully convicted are dso victims, and while some
of the casesinvolving the wrongfully convicted have generated media attention, less effort has
gone into identifying the specific needs that should be addressed to assigt their re-entry into
society following ther rlease from prison.

Sentencing Study

The results of the sentencing study,®? discussed more fully in Chapter 14, demonstrates the need
for improvements to the capitd punishment system in Illinois. The study examined first degree
murder convictions where the defendant was sentenced between 1988 and 1997 throughout
the state, using data provided by the State of 1llinois. The examination of the dataincluded an
assessment as to whether the imposition of a death sentence could be explained best by legdly
relevant factors, such asthe fact that a defendant had killed two or more persons or whether
“extrarlegd” factors such as the race of the defendant or victim played arole in the death
sentencing process. Thisisthefirgt study of its kind to be completed in [llinoisin more than
twenty years, and it provides firm evidence of potentia problems with the sentencing process.

Codts related to the imposition of the death penalty

Commission members had varying views on the question of whether or not theissue of the
costs associated with the death pendty should play arole in determinations about its efficacy.
Some Commission members were of the opinion that if the death pendty isviewed asan
appropriate societal response to certain types of murder, then the costs associated with its
implementation were not relevant to the discusson. Other Commission members expressed the
view that while costs might be unrelated to the mora question of whether or not the degth
penaty was an appropriate remedy, it was an important consderation with respect to the
dlocation of scare resources in the crimind justice sysem. Some Commission members also
observed that, in some respects, the financid resources associated with implementation of the
desth penaty might be more gppropriately spent on addressing the needs of the surviving family
members of homicide victims.

While undertaking a detailed study with respect to the costs associated with the death pendty in
[llinois was beyond the capacity of the Commission, and in light of the inherent problems
associated with sudying the cost issue, initiating research is this area seemed unwise. The
Commission did identify severd studies from other jurisdictions which atempted to articulate
the cogt differentia between capita and non-capita murder prosecutions. A discussion of
those sudiesis presented in Chapter 14 of this Report.

ORGANIZATION OF THISREPORT
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The Commission’ s report covers awide variety of subjects, and dmost every aspect of the
degth pendty system. For the convenience of those familiar with the progress of a case through
the crimind justice system, the recommendeations have been organized more or lessin the
generd order that issueswould arisein acase.

Each chapter begins with a short overview of the chapter’ s contents, which identifies the
generad subject area of particular recommendations. Specific recommendations are presented
in bold type, and al recommendations are numbered. Immediately following the
recommendation is a comment which explains the Commisson’s view on the reasons for the
recommendation. Mogt of the Commisson’s recommendations were unanimous. Others were
approved by a mgority of Commission members. Where recommendations were approved by
amgority, in some ingances members in the minority postion believed that aclear expresson
of the minority viewpoint was helpful to a complete understanding of theissuein question. Asa
result, some of the recommendations in this Report contain a“Minority View” whichis
generdly to be found immediately following the comment of the mgority on the
recommendation.

Frequently cited materials

There are anumber of reports that are cited frequently throughout this Report. For the ease of
the reader, a short description of those reports is provided below, along with the standardized
citation that is used in this Report. Other materids are cited ether in the body of the Report
itsdlf, or in the Notes which follow at the end of each chapter.

Supreme Court Reports

The lllinois Supreme Court Speciad Committee on Capital Cases has issued two, lengthy
reports. Thefirst report was issued in October 1999, and contained a variety of information
about new proposals for rules to be adopted by the Court which would address problems
associated with the capital punishment system in lllinois. The Sixty page report dso contained
draft rules, materids submitted by variousindividuals and bar association groups, and an
gppendix containing 32 separate entries. The Committee then convened public hearings on its
draft recommendations, and after consderation of the public comments received both at the
hearings and in writing following the hearings, some aspects of the report were modified.

The Supreme Court Committee’ sfinal report was issued in October of 2000. The 105 page
supplementa report was accompanied by draft rules and commentary forwarded to the
Supreme Court for its consderation. Both reports were provided to Commission members,
and many of the observations and findingsin the two reports have been addressed in this
Report.

The Findings and Recommendations of the Special Supreme Court Committee on Capital

Cases, October 1999 will be referred to throughout this Report as “the Sup. Crt. Committee
Report, October 1999.” The Special Supreme Court Committee on Capital Cases
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Supplemental Findings and Recommendations, October 2000 will be referred to throughout
this Report as“the Sup. Crt. Committee Supplementa Report, October 2000.”

Senate Minority Leader’s Report

[llinois Senate Minority Leader Emil Jones gppointed a task force to examine aspects of the
crimind judtice sysem in lllinois as it relaesto cagpita punishment. The task force issued its
report during 2000, containing a number of recommendations which were subsequently
introduced into the Illinois legidature but failed to pass. The Commission carefully reviewed
many of the recommendations contained in the report, and reference is made in a number of
placesin this Report to its provisions. The Report of the Illinois Senate Minority Leader’s
Task Force on the Criminal Justice System will be cited throughout this Report as. “The
Senate Task Force Report, 2000.”

The Canadian Inquiries.

Commission members dso had available to them information about two Canadian inquiries
involving cases of wrongful convictions for homicide. These materids are dso cited with
regularity in this Report.

The firg inquiry involved an investigation into the wrongful conviction of Guy Paul Morin, who
had been tried and convicted of the 1984 first degree murder of his neighbor, 9 year old
Christine Jessop. He was acquitted on apped in 1995 on the basis of new evidence tendered
jointly by the prosecution and defense. The Commission to investigate the proceedings against
Mr. Morin was established in 1996 by the provincia government in Ontario, and the
Commission’sfind report wasissued in 1998.

Mr. Morin was 25 a the time of the murder of Christine Jessop. His conviction was based, in
part, on hair and fiber evidence which was of questionable reliability. Other evidence provided
to support his conviction included statements purportedly made by Mr. Morin to an in-custody
informant to whom Mr. Morin alegedly confessed to the murder. He was subsequently
acquitted based upon DNA evidence which established that he was not the source of the semen
found at the scene.® The subseguent inquiry examined amost every aspect of the criminal
judtice system in Ontario, and made more than 100 recommendations for changes with respect
to palice investigation, forensc work and prosecution procedures. A complete copy of the two
volume report on the Morin inquiry is available from the webdte of the Attorney Generd in
Ontario, found a :  http://www.attor neygeneral.jus.gov.on.ca/html/MORIN/morin.htm.

The sacond Canadian inquiry involved an investigation into the wrongful conviction of Thomas
Sophonow in Manitoba. Mr. Sophonow was accused of strangling 16 year-old Barbara
Stoppd in adonut shop in Winnipeg on the 23 of December, 1981. Thefirgt crimind trid
resulted in amigtrid, and Mr. Sophonow was retried and convicted. His conviction was
overturned, and he wastried athird time and convicted. The Manitoba Court of Appeds
acquitted him of al chargesin 1985. Mr. Sophonow maintained his innocence throughout the
proceedings. In 1998, some 13 years after he was acquitted, the Winnipeg police

CHAPTER 1 -13-



Commission on Capital Punishment
April 15, 2002

reinvestigated the murder. 1n June of 2000, an announcement was made that Mr. Sophonow
was not responsble for the murder, and that another suspect had been identified. The Attorney
Generd of Manitoba apologized to Mr. Sophonow on the same day for hiswrongful

conviction. A commission of inquiry was gppointed to determine whether there were errors
made in the investigation and court proceedings, and to determine compensation.

The Sohponow Inquiry examined questionable eyewitness evidence, including police lineups
and photo arrays, which led to the convictions. The Specia Commissioner also noted the
pervasve influence of tunnd vision, which led the police to ignore other suspectsin favor of
pursuing the conviction of Thomas Sophonow.  Mr. Sophonow’s case dso involved evidence
from in-custody informants. Information regarding the inquiry can be obtained from the webste
of the Province of Manitoba Department of Justice, found t:

http://www.gov.mb.ca/justi ce/sophonow/.

These two inquiries are referred to throughout this Report as the “Morin Inquiry” and the
“Sophonow Inquiry”.

Appendices to this Report.

This report contains a short Appendix, which is bound with the Report, and alonger Technica
Appendix, which has been bound separately from this Report. The separately bound Technical
Appendix contains complete copies of the research reports initiated at the request of the
Commission, data tables digplaying information collected on the cases in which individuds have
been sentenced to deeth row in lllinois, and supplementary materids, from lllinoisand
elsawhere, such asjury ingructions.
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Notes- Chapter 1

1. States undertaking an examination of their own degth penaty systemsincluded Arizona, Indiana,
Nebraska and North Carolina. Texas and Maryland considered, but did not pass, a moratorium. See,
e.g. “Death pendty debate dowly shifts,” Chicago Tribune, January 31, 2001.

2. The transcripts from the public hearings are presented in full on the Commission’s webdite,
www.idoc.state.il.us/ccp.

3. Thisreport provided an andlysis of sdary diparitiesin the crimind justice system, which have the
practica effect of discouraging many attorneys from pursuing careersin this area.

4. The names of the thirteen men released from Illinois death row are: Joseph Burrows, Perry Cobb,
Rolando Cruz, Gary Gauger, Algiandro Hernandez, Verneal Jimerson, Ronad Jones, Carl Lawson,
Seven Manning, Anthony Porter, Steven Smith, Darby Tillis, and Dennis Williams.  Citations to the
lllinois Supreme Court opinions involving these former inmates may be found in the Technica

Appendix.

5. The complete text of P.A. 78-921 is &t forth in the Supreme Court decision which subsequently
invaidated the scheme.

6. Murder of apolice officer or firefighter, murder of employee or person present in a Department of
Corrections facility, multiple murders, murder in the course of hijacking, contract murder, murder in the
course of afdony.

7. P.A. 78-921 added a new par. 1005-8-1A to chapter 38, which provided, in part: “If the 3 judge
court sentences the defendant to desth and an apped is taken by the defendant, the appellate court
shdl consder the gppedl in two separate stages. In the first stage, the case shdl be consdered as are
al other crimind gppedls and the court shall determine whether there were errors occurring at the tria
of the case which require that the findings of thetrid court be reversed or modified. If the appdlate
court finds there were no errors justifying modification or reversal of the findings of the trid court, the
gopellate court shal conduct an evidentiary hearing to determine whether the sentence of deeth by the 3
judge court was the result of discrimination. I the appellate court, in the second stage of the gpped,
finds any evidence that the sentence of deeth was the result of discrimination, the gppdlate court shall
modify the sentence to life imprisonment.”

8. 720 ILCS 5/9-1(d).

9. A copy of the complete statutory provision governing the death sentencing process as it currently
exigsis contained in the Appendix.

10. SeeP.A. 82-677.
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11. SeeP.A. 82-1025. Theorigind digihility factor was limited to amurder to prevent the testimony
of awitness againg that defendant; the subsequent amendment broadened the digibility factor to
include the murder to prevent the testimony of witnessin any crimind prasecution or investigation,
whether againgt that defendant or another.

12. A table containing the amendments to the digibility factors contained in the deeth pendty Satute,
showing the public act number and effective date, is contained in the Appendix.

13. On August 17, 2001, Governor Ryan vetoed House Bill 1812, which sought to add a new
provison to the Stat€’' s degth pendty sentencing statute making a defendant igible for the deeth
pendty where the murder was committed in furtherance of the activities of an organized gang. The
Governor noted in his veto message that the dmost annud effort to add digibility factors to the datute
introduced more arbitrariness and discretion, raisng potentia congtitutional concerns. A copy of the
Governor’s veto message is contained in the Technica Appendix to this Report.

14. On February 8, 2002, Governor Ryan returned House Bill 2299 to the |legidature with significant
amendments to its anti-terrorism provisons and deletion of the new deeth digibility factor. The bill is
currently pending in the legidature. A copy of the Governor’s veto message is contained in the
Technica Appendix to this Report.

15. The lllinois Supreme Court Rules, with Commentary, can be found on the Supreme Court’s
website, www.gtate.il.us/court/SupremeCourt.

16. The number of inmates on death row varies as cases are reversed or are resentenced, or as
inmates die from other causes.

17. In some cases, dthough a death sentence has been imposed by the tria court, no opinion on direct
review has yet been issued by the Supreme Court. Trid courts continue to impose death sentencesin
Illinais, dthough the Governor’ s moratorium prevents any executions from occurring.

18. This Report contains citations to various authorities from other sates. Some of the materias from
other gtates are included in the Technica Appendix to this Report.

19. A complete copy of the report by Drs. Pierce and Raddlet is contained in the Technical Appendix
to this report, published separately.

20. The cases of former death row inmates Perry Cobb and Darby Tillis dso illustrate the problem of
relying upon awitness with something to gain. Their convictions were based upon the testimony of
Phyllis Santini, who claimed that Cobb and Tillis had committed the robbery and murder of two men on
the north side of Chicago. Her testimony was later impeached in a subsequent tria by a Lake County
prosecutor, who testified that he knew Santini and that she had made statements to him that Santini and
her boyfriend had committed arobbery. There was one other witness who claimed in one of thetrids
to have seen men who looked like Cobb and Tillisin the vicinity of the robbery, but this witness had
falled to pogtivey identify the men in earlier trids
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21. Ms. Gray recanted her story at one point in the proceedings, and then recanted her recantation.
Questions were also raised about Gray’s mental capacities. She was, hersdf, tried in the origina
proceedings and sentenced to 50 years for her dleged role in the crimes. Her conviction was affirmed
(87 11l. App. 3d 142, 1980). Ms. Gray’s conviction was subsequently reversed by the Seventh Circuit
Court of Appedls (721 F. 2d 586, 1983) on the ground that she received ineffective assstance of
counsd. Her co-defendant, Dennis Williams, had been granted anew tria by the Illinois Supreme
Court, based upon ineffective assstance of counsd, and Ms. Gray and Mr. Williams were represented
by the same lawyer.

22. In 1987, death row inmate Robert Turner testified in the retrid of Rolando Cruz, claiming that Cruz
had described the crimeto Turner. Turner claimed that he expected nothing in return for his testimony,
aclam which was undercut by the fact that the prosecutor in the Cruz case subsequently testified at
Robert Turner’s own capitd resentencing.

23. Algtory Simon plead guilty to the murder for which Porter was to have been executed, and is
currently serving a sentence of 37 yearsin prison.

24. From re-enactment of the death penalty in 1977 through December 31, 2001, there have been
more than 250 cases in which a death pendty has been impaosed in [llinois and in which the lllinois
Supreme Court has issued an opinion. A number of those cases have been reversed, and a sentence
other than death imposed.

25. Summary tables for thisinformation are contained in the Appendix bound with this report, while
data tables displaying the resultsin individua cases arein the Technica Appendix. The Summary tables
are based upon the data tables found in the Technical Appendix, which is published separately.

26. In some cases, the defendant has died while the case was pending.

27. The“Death Row Ten” are desth pendty cases in which alegations were made that excessive force
was used by police to extract confessions from defendants. The following defendants areincluded in
this group: Madison Hobley, Stanley Howard, Grayland Johnson, Leonard Kidd, Ronad Kitchen,
Jary Mahaffey, Regindd Mahaffey, Andrew Maxwell, Leroy Orange, and Aaron Patterson. Citations
for Illinois Supreme Court opinions involving these defendants are contained in the Technica Appendix.

28. Copies of these research reports are contained in the Technical Appendix to this Report.

29. Report on Victimand Survivor Issues in Homicide Cases, lllinois Crimind Justice Information
Authority, December 6, 2001.

30. Victimand Survivor Issuesin Homicide Cases: Focus Group Report, lllinois Crimind Jugtice
Information Authority, February 19, 2002.

31. The Needs of the Wrongfully Convicted: A Report on a Panel Discussion, Illinois Crimind
Justice Information Authority, March 15, 2002.
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32. Race, Region and Death Sentencing in lllinois, 1988-1997, Dr. Glenn Pierce and Dr. Michael
Raddet, March 20, 2002. A complete copy of this research report isincluded in the Technica
Appendix to this Report.

33. Under Illinais law, the intentional murder of two or more personsin either the same or separate
incidents makes the defendant ligible for the death pendty.

34. A summary of the salient proceedings is contained in the Morin Report Executive Summary.
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Chapter 2 —Police and Pretrial I nvestigations

This Chapter recommends improvements to police practices and pretrial investigative efforts that
would strengthen the confidence in the ultimate outcome of a capital case. Police agencies and
prosecutors are the first to respond to homicides, and the recommendationsin this section are
intended to bolster early efforts to identify the right suspect and to insure that evidence is carefully
preserved. Recommendations in this Chapter include improvements to the methods used to
document evidence collected by law enforcement agencies, specific suggestions for documenting
custodial interrogations by police, and changes to the methods used to conduct lineups in which
suspects are identified by witnesses. The Commission has also recommended insuring that
indigent defendants can obtain representation by public defenders during the custodial
interrogation process, which should ameliorate some concer ns about undue influence during those
interrogations. Improving law enforcement training, especially in the area of notification of
consular accessrights, has also been suggested.

INTRODUCTION

Police efforts to investigate crime and collect evidence represent the very foundation of the crimina justice
system. In the mgjority of cases, those efforts result in the apprehension of the person who committed the
crime, and, ultimately, his or her conviction. There are a disturbing number of cases, however, where the
system goes awry. Whether that isthe result of inattention to detail, underfunded and overworked law
enforcement personnel or intentional misconduct, the result is that innocent men and women are put a

risk of conviction and guilty parties may go free. Nather the interests of the crimind justice system, nor

of society at large, are served if the innocent are convicted of crimes which they did not commit, and
disastrous consequences result if innocent parties are convicted of crimes which can result in the
impogtion of cagpitd punishment. Most importantly, the person who actualy committed the crime remains
at large, free to commit other crimes.

This chapter contains recommendations in four mgor areas. generd police practices, custodia
interrogations, eyewitness identification procedures, and training suggestions. The section on custodia
interrogations includes the recommendation that custodia interrogations in homicide cases be videotaped
intheir entirety.

While many of the recommendationsin this chapter were unanimous, there were others where divergent
views were expressed. Recommendations with respect to videotaping the interrogation process, and with
respect to the eyewitness identification procedure, engendered spirited discussion. They aso resulted in
the expression of minority views, which are contained & the end of the section discussng the
recommendation to which they pertain.
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SPECIFIC RECOMMENDATIONS

Recommendation 1:
After a suspect has been identified, the police should continue to pursue all reasonable lines of
inquiry, whether these point towards or away from the suspect.

The Commission has unanimously recommended that law enforcement agencies take stepsto avoid
“tunnd vision,” where the belief that a particular suspect has committed a crime often obviates an
objective evauation of whether there might be others who are actudly guilty. Evidence of such “tunnd
vison,” or “confirmatory bias” isfound in a number of the cases involving the thirteen men who were
ultimately rdeased from death row in lllinois.

Pressure dways exists for a police department to solve a crime, particularly where that crimeisa
homicide. Law enforcement agencies very often undertake heroic efforts to bring the guilty to justice, and
their effortsin this regard should be gpplauded and supported. In any investigation, the danger exists that
rather than keeping an open and objective mind during the investigatory phase, one may legp to a
conclusion that the person who is a suspect isin fact the guilty party. Once that conclusion is made,
invedtigative efforts often center on marshding facts and assembling evidence which will convict that
suspect, rather than continuing with the objective investigation of other possible suspects. Thereisafine
line to be drawn in such circumstances, but where a homicide is concerned and the suspect may be
exposed to the penaty of deeth, it is extraordinarily important that law enforcement agencies avoid
“tunnd vison.”

The suggestions contained in this recommendation flow from an article by Professor Stanley Z. Fisher?,
who describes various provisons relating to the collection and disclosure of exculpatory evidence
contained in the Crimina Procedure and Investigations Act of 1996 (hereinafter “CPIA”) adopted in
England. Section 23 (1) (&) of the Act provides that a code of practice should be developed to require
that“. . . whereacrimina investigation is conducted dl reasonable steps are taken for the purposes
of theinvestigation and, in particular, al reasonable lines of inquiry are pursued.”

This statement represents what is, or should be, good police practice. Articulating this duty in concrete
form should serve as a reminder to police agencies that their role is to thoroughly investigate crime, rather
than merely build a case againgt a specific individua who may gppear to be alikely suspect. The British
Act provides no sanctions for failure by the police to comply with this duty. Police personnd interviewed
by Professor Fisher in England suggested that the existence of the statute produced at least some
additiona effort to investigete reasonable leads in order to avoid a potentidly embarrassing cross-
examination a trid.®> More importantly, the codification of this responsibility provided an opportunity for
the training and education of officers.
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The problem of confirmatory bias is not a problem associated with any one group of police officers or
any one department. It isapotentia problem in dl investigatory agencies. In addition to the specific
provisons of the British Act mentioned above, severd public inquiries in Canadainto cases of wrongful
convictions have pointed to this potentid problem aswall.

The Morin Inquiry in Ontario recommended training for both police and Crown Counsd on how to avoid
tunnel vision. Morin Recommendation 74.*  The Morin Inquiry also recommended that police forcesin
the province endeavor to fogter a culture of policing which vaues honest and fair investigation of crime,
and the protection of the rights of al suspects and the accused. Morin Recommendation 89.° The
Specid Commissoner in the inquiry goes on to suggest that management must make an effort to foster
such aculture, in part by not tolerating acts of misconduct. Departments in which ahigh vaue is placed
upon the pursuit of justice, as opposed to merdly clearing cases by arrest, are more likely to be able to
admit to instances where errors inevitably occur.

The recent Manitoba inquiry involving Thomas Sophonow specificaly identified “tunnel vison” asa
serious problem. In the view of that Specid Commissioner, “tunnd vison” caused the Winnipeg police to
ignore a potentia suspect who fit the composite sketch of the murderer much more closdy than did Mr.
Sophonow.®  Theinvestigation in that case led the Specid Commissioner to observein his
recommendations:

Tunnd Vidonisinddious. It can affect an officer, or, indeed, anyone involved in the
adminigration of justice with sometimestragic results. It resultsin the officer becoming so
focused upon anindividua or incident that no other person or incident registersin the officer's
thoughts. Thus, tunnel vison can result in the dimination of other suspects who should be
investigated. Equdly, events which could lead to other suspects are diminated from the officer’s
thinking. Anyone, police officer, counsd or judge can become infected by this virus.”

That inquiry recommended mandatory, annud training in this areafor police officers, aswel as traningin
thisareafor lawyers and judges.

A concrete statement of thistype isimportant, since, as Professor Fisher notes, prosecutors and tria
judges have alimited ability to influence police investigatory practices. Onetool that is avalableto atrid
judge to control police behavior is ahearing on amotion to suppress evidence due to some impropriety in
the way that evidence was collected. Neither the tria judge, nor, in large measure, the prosecutor, can
order the police to manage an investigation in a particular way. Asaresult, some broader state-wide
policy statement with respect to the respongbility of the police to fully investigate dl reasonable leads is
needed. In this specific ingance, development of a stlandard of this type to guide police agencies
represents a better way to achieve a desirable god than the use of a pendty, such as the suppression of
evidence.
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Recommendation 2 :
(a) The paolice must list on schedules all existing items of relevant evidence, including
exculpatory evidence, and their location.

(b) Recor d-keeping obligations must be assigned to specific police officers or employees, who
mugt certify their compliancein writing to the prosecutor.

(c) The police must give copies of the schedulesto the prosecution.

(d) The police must give the prosecutor accessto all investigatory materialsin their possession.

These recommendations aso stem from the Fisher article, and were adopted by the Commission
unanimoudy. They codify the respongbility of the police agency to document al rdevant evidence,
including exculpatory evidence, and the location of the evidence. The purpose of the documentation isto
enable the prosecution to make a reliable judgment about disclosure. As noted in the preceding section,
tria judges and prosecutors have alimited ability to control the actions of police agencies. In anumber of
the cases reviewed, evidence was not fully disclosed to prosecutors. In other cases, evidence was
discovered long after a prosecution was complete. As aresult, some broader policy statement, which
impacts upon al law enforcement agencies, is gppropriate and necessary in this area.

These provisons were dso developed as apart of the British Crimina Procedure and Investigations Act
of 1996. The draft guideines® developed by the Attorney Generd in Great Britain to implement the
disclosure provisons of the CPIA encourage close cooperation between police agencies and the
prosecution to insure that the prosecution is fully informed about the evidence in the case. The British
guiddines suggest that officers respongble for disclosure under the CPIA specificdly draw to the
attention of prosecutors materia which might undermine the prosecution case or assist the defense.
Officers are further encouraged by the guidelines to seek the advice and assistance of prosecutors when
in doubt asto their respongbilities. Prosecutors are reminded to be dert for the possibility that materia
may exist which has not been disclosed to them.®

The Illinois Supreme Court has sought to address concerns about full disclosure of evidence through the
adoption of new provisions which apply to capital cases. New Supreme Court Rule 416 (g), which
requires the prosecution to file a certification with the court not less than 14 days prior to trid that dl
materid information has been disclosed to the defense, places the responsibility on the prosecution to
insure that disclosure to the defense has occurred. The prosecution is required to confer with law
enforcement agencies to insure disclosure has been complete. The recommendations made by the
Commission in this section are intended to place dearly defined responsihilities on police agenciesto
document, record and retain dl relevant evidence, including excul patory evidence, in order to improve
communication between police agencies and the prosecutor.
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I NTERROGATIONS; VIDEOTAPING THE INTERROGATION PROCESS

Recommendation 3 :

In adeath eligible case, representation by the public defender during a custodial interrogation
should be authorized by the Illinois legidature when a suspect requeststhe advice of counsdl,
and wherethereisareasonable belief that the suspect isindigent. To the extent that thereis
some doubt about the indigency of the suspect, police should resolve the doubt in favor of
allowing the suspect to have accessto the public defender .

This recommendation was supported by amgority of Commisson members. The purpose of theruleis
to facilitate access to counsd early in the interrogation process. The generd rule, under Miranda®® and
its progeny, is that a defendant has the right to be represented by counsel during police interrogation, and
the defendant must be further informed that if he or she cannot afford counsel, one will be gppointed for
him/her. If the defendant requests counsdl, questioning should cease.

In Cook County, in asubstantial mgority of the casesin which a defendant is charged with first degree
murder and where the charge is death digible, defense will likely be provided by the Public Defender, due
to the indigency of the defendant. Both the U.S. Supreme Court and the llinois Supreme Court have
recognized the importance of accessto counsel during this phase of acase.

Inlight of this, amgority of Commission members believed that the public defender should be notified
when a defendant has requested counsel and there is a reasonable belief that the defendant is indigent.
Enabling early intervention by defense counsd during the custodid interrogation process is congstent with
the spirit of Miranda. Thelllinois Supreme Court has recently clarified in its decison in People v.
Chapman (194 111. 2d 186, 210-214; 2000) that defense counsel must be physicaly present in order to
have access to the defendant (requesting access by telephone isinsufficient). This recommendation
would necessitate a change in the [llinois statutes governing the gppointment of the public defender. State
datutes currently provide that a public defender will be appointed by the court upon afinding of indigency
at the first opportunity that the defendant has to appear before ajudge!!  The statutes should be revised
to authorize the public defender to appear prior to appointment by a judge in death digible cases?

There are logigtical problems associated with this recommendation. Clearly, there will be casesin which
the police may not know for certain that afirst degree murder is degth éigible, nor whether the suspect is
indigent. However, in such stuations, the police should be encouraged to exercise thelr judgment in favor
of alowing accessto the public defender.  The precise method by which public defendersin more
populous counties could be placed on cal for such activities should be developed by the agencies
involved.

The Commission consdered the impact of this requirement in suburban areas and in more rura
parts of the sae. In counties in which afull-time public defender office exigts, some provison
should be possible to enable such representation in capital cases. The volume of casesis
consderably lower in other counties in the state than in Cook County, and the likelihood of
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extengve representation at suburban police stations correspondingly reduced. The most
ggnificant problem would likely be educating police agencies throughout the State of their
respongbilitiesin this area.

At present, a defendant in custody at a police station who requests the public defender is most
often advised that he or she will have to wait for a court appearance to secure the gppointment of
the public defender. Given the inherent coerciveness in stationhouse interrogations, which
Miranda recognizes, early access to a competent lawyer may be critical to a defendant’ s ability
to protect hisor her rights. Authorizing public defenders to appear in response to arequest from
adefendant for alawyer during questioning would protect the rights of the defendant and reduce
the prospect of fase confessions, while imposing relaively little additiona financia burdens on the
system. In many of these cases, the suspect islikely to actualy be indigent, and will therefore be
entitled to the gppointment of a public defender in any case. In those Stuations where the person
later proves not to be indigent, the representation by the public defender can be terminated at the
very firg court appearance by afinding by the trid judge that the defendant is not indigent.

Recommendation 4 :

Cugtodial interrogations of a suspect in a homicide case occurring at a police facility
should be videotaped. Videotaping should not include merely the satement made by the
suspect after interrogation, but the entire interrogation process.

A mgority of Commission members supported the recommendation that custodiad interrogations
in apolice facility should be videotagped in their entirety.  Some Commission members who did
not support this recommendation believed that while videotaping interrogations might be vauable,
it should not be mandatory. The viewpoints of the Commisson membersin the minority on this
issue are included a the end of this section.

There has been a great ded of debate in Illinois on the question of whether or not to videotape
the entire interrogation process. The current practice in Cook County has been to videotape any
find statements made by a suspect, but not the interrogation process. Media reports detailing the
case of Corethian Bell, who gave a videotagped confession to the murder of his mother but was
recently released when DNA tests linked someone se to the crime,™® demongtrate the limitations
inherent in such apractice. Videotaping of the complete interrogation process is dready the
practice in somejurisdictionsin llinois, such as Kankakee, where it has been done since 1996.14
Tribune articles describing the Corethian Bell case suggest that Cook County State’ s Attorney
Dick Devine would support a pilot program to videotape the interrogation process.

Commission members supported this recommendation in light of other cases in which it has been
claimed that suspects confessed to a crime, and it was later established that the suspect was
innocent. A notable example from the cases involving the thirteen men released from degth row
inlllinoisisthat of Gary Gauger, where others were subsequently convicted for the crimeto
which Mr. Gauger dlegedly confessed.’® Academic literature is aso replete with descriptions of
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confessions that were obtained under circumstances that provide significant doubt asto
accuracy. 16

There are reasons why people will confess to crimes they did not commit, and the academic
literature on the subject details instances where suspects have confessed as aresult of
psychologica coercion and trickery.'”  There are dso examples from Illinois, such asthe case
involving Mr. Bell, who apparently confessed on videotape to having stabbed his mother, and the
four men recently released from prison in connection with the 1986 murder of Laurie Roscetti.*
Instances of physica coercion in certain police stations under the direction of Lt. Ron Burge have
aso been well documented.*®

There are many reasons why videotaping the entire interrogation process can be beneficia. Inan
article discussing safeguards to protect against questionable confessions®® Professor Welsh S.
White has noted:

Videotaping police interrogation of suspects protects againgt the admisson of fase
confessonsfor at least four reasons. Firg, it provides the means by which courts can
monitor interrogation practices and thereby enforce the other safeguards. Second, it
deters the police from employing interrogation methods likely to lead to untrustworthy
confessons. Third, it enables courts to make more informed judgments about whether
interrogation practices were likely to lead to an untrustworthy confesson. Findly,
mandating this safeguard device accords with sound public policy because the safeguard
will have additiond salutary effects besdes reducing untrustworthy confessons, including
more net benefits for law enforcement. 32 Harv.C.R.-C.L.L.Rev.105 at 153-1%4

Indeed, there are anumber of potential benefits to law enforcement to be derived from
videotgping the entire interrogation process. A sgnificant benefit which will be derived from the
processis that it provides the very best evidence of what went on in the interrogation room —
which will enable law enforcement agencies to establish that interrogation tactics did not include
physical coercion or undue influence. Instead, as Professor Leo has noted??, police departments
will be able to demondtrate to prosecutors, judges and juries “. . . both the fairness of police
methods and the legdity of any statements they obtain.” The Supreme Court Committee on
Capital Cases® noted that bills requiring the ectronic recording of police interrogations were
congdered by the Illinois legidature during 1999, and the subject is again under consderationin
the 2002 legidative sesson. Electronic recording is dready required in Alaska and Minnesota by
court decison. The Committee observed:

While the committee believes adoption of arecording requirement is best dealt with by
the voluntary action of individua executives agencies or by legidative enactment, the
committee found that routine eectronic recording of dl custodid interrogations and
confessions would be a mgor improvement in crimina procedure and should be
encouraged by the courts.
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Materids accompanying the Committee's Report® included a news report from August 1999
indicating thet 1llinois Attorney Generd Jm Ryan had written to the Illinois House of
Representatives committee studying this issue, expressing his support for permissive videotaping
of suspects interrogations and confessions®*  Also included is a June 1999 news article®®
reporting that the DuPage County Sheriff’s Department adopted a policy that, when feasible,
investigators should video and audio tgpe in-house interrogations and confessions in serious
violent crimes, including any case that may result in a death pendty. The article quotes the Sheriff
asfollows

“‘Taping interviews is the only way to wipe away any doubt about what happensin that
interview room,” Sheriff John E. Zarubasaid in arelease Wednesday. ‘It protects my
investigators, the suspects and the integrity of the evidence.””

The Supreme Court Committee' s Supplemental Report?® subsequently observed:

In its 1999 Report, the committee expressed its support for legidative action to require
electronic recording of interrogations. The committee found that routine recording of al
custodid interrogations and confessions would be a mgor improvement in crimina
procedure. Legidation that would have required recording of custodia interrogation was
introduced during the last sesson of the General Assembly, but falled to pass. The
committee believes the Genera Assembly should be encouraged to revisit the issue.

Only afew other states have mandated this practice by judicid interpretation. The Supreme
Court of Alaska has by decison required that interrogation of suspects be dectronically
recorded, and has placed restrictions on the use of unrecorded statements. In Stephan v.
Alaska, 711 P. 2d 1156, 1162 (1985), the Alaska Supreme Court ruled that the Alaska
Condtitution Due Process Clause requires thet al custodia interrogations in a place of detention
must be eectronicaly recorded, from beginning to end. The Court explained (711 P. 2d at
1161):

The recording of custodia interrogations is not, however, ameasure intended to protect
only the accused; arecording aso protects the public’ sinterest in honest and effective
law enforcement, and the individud interests of those police officers wrongfully accused
of improper tactics. A recording, in many cases, will ad law enforcement efforts, by
confirming the voluntariness of a confesson, when a defendant changes his tesimony or
clamsfasdy that his condtitutiond rights were violated. In any case, arecording will help
tria and gppellate courts to ascertain the truth.

The Supreme Court of Minnesota, exercising its supervisory authority to ensure the fair
adminigration of justice under the State Condtitution, held that “dl custodia interrogation
including any information about rights, waiver of those rights, and dl questioning shdl be
electronically recorded where feasible and must be recorded when questioning occurs at a place
of detention.” Statev. Scales, 518 N. W. 2d 587, 592 (1994).
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In Texas, legidation has been enacted which renders ora statements by accused who isin
custody (with certain exceptions) inadmissble againg them in crimina proceedings unlessthe
statements are electronically recorded. Texas Code of Crimina Procedure, Art. 38.22 (1999).

Professors Richard J. Ofshe and Richard A. Leo?’ discuss at length how and why persons
confessto crimesthey did not commit. The article contains over 100 pages of examples and
explanation of false confessons. The authors conclude (pp. 1122):

The protection of the innocent is paramount in acrimina justice system whose ideology
and rules are predicated on the belief that there can be no worse harm than wrongful
conviction and incarceration. Researchers have repeatedly documented the existence of
numerous and inexcusable miscarriages of justice arising from police-induced false
confesson. We need not tolerate these injustices. If courts ingtitutionaized a reasonable
standard of confession rdiability and required police to record the entirety of al felony
interrogations, the suppression hearing would offer sgnificant protection againg the
admission of fase confessonsinto evidence and the number of miscarriages of justice
attributable to fase confession would be sgnificantly reduced.

A magority of Commission members thus believed that videotaping of the entire interrogation
processis crucid to the fair adminigtration of justice.

There are avariety of objections which have been interposed to videotaping the interrogation
process. It has been suggested that videotaping is not feasible, for example, because of space,
personnd and funding limitations. The Commission has separatdy recommended that in
conjunction with requiring videotaping of interrogations, the State should provide funding to
address these concerns?® It is dso worthwhile noting that many police officids initidly
questioned the practice of recording suspects fina statements, but have now found it workable.?®

Commission members were sengtive to these concerns, as well as concerns expressed by various
police officids that videotaping the entire interrogation process might inhibit the police from
vigoroudly pursuing interrogations, or reved techniques. A 1993 study by the Nationd Indtitute
of Justice of police departments which employed videotaping in the interrogation process®

reved ed that once officers adjusted to the idea of being videotaped, they found the process
useful. Allegations of misconduct against police officers dropped, and officers were able to adjust
their interrogation process to accommodate the presence of the video. Few mgor problems
were encountered. The study showed that videotaping confessions assisted prosecutors and
defense lawyers in evaluating cases, helped in negotiations for pleas of guilty, and resulted in more

guilty pless.

The Commission has not suggested that confessions obtained during an untgped interrogation be
automaticaly excluded. While the Commission believes that videotaping of the entire process
should be required, the failure to videotape the interrogation sesson should not be the sole test of
admisshility.
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Minority view — Videotaping

The Commission membersin the minority on thisissue expressed the view that mandatory
videotaping of suspects puts an unacceptable burden on law enforcement and would significantly
lower the successful clearance rate in investigations of serious crimes. Often, in the early stages of an
investigation, the police do not have a clear idea of what happened, let aone who the suspects are.
To require that dl questioning of suspects be videotaped would sgnificantly dow the course of many
investigations and create an unacceptable risk for public safety.

To require mandatory videotaping of suspects would aso impose an unfunded mandate on law
enforcement. Significant additiona costs would be imposed on state, county, and municipd law
enforcement agencies. In addition to the extra cost for equipment and remodeing interrogation
rooms to be made suitable for videotaping, local law enforcement agencies would incur additiona
personnel costs. There are about 1,100 police departmentsin lllinois, about half of which have 10 or
fewer members. There are 138 suburban police departmentsin Cook County. Requiring al of these
departments to videotape interrogations would be extremely burdensome.

On the other hand, Commission members in the minority believed the use of videotaping should be
srongly encouraged. In fact, law enforcement in Illinois has made increased use of videotaping in
recent years. The Commission has recommended that the Illinois Eavesdropping Act should be
amended to alow for audio-taping and videotaping of police station questioning of suspects and
witnesses, without requiring permission of the witness or suspect. (See Recommendation 7 of this
Report). This amendment would be necessary before any viable mandatory videotaping program
could be implemented.  In addition, the State of Illinois should provide funding so that dl police
agencies would have the capability to videotape questioning efficiently and economicadly. Should
those steps be taken, the videotaping of police questioning would increase dramatically, but at the
same time public safety would not be compromised.

Recommendation 5 :
Any statements by a homicide suspect which are not recorded should be repeated to the
suspect on tape, and hisor her comments recor ded.

This recommendation was favored by a mgority of Commisson members. Circumstances will arise
where videotaping a suspect’s satement is smply not practical. A sugpect may make statements on
the way to the police gtation, or the police and the suspect may bein alocation distant from the
dation so that videotaping isnot redigtic. In such ingtances, amgority of the Commisson has
recommended that any such statements that are made should be repeated to the suspect on tape. If
the suspect acknowledges having made the statements, the police will have established strong
evidence of guilt and that evidence will be of a more reliable type than the officers statements about
what the suspect may or may not have said. If the sugpect denies the statements, there will & least be
a contemporaneous record showing that the officers claimed to have heard such a statement and at
what point in the process that satement was heard. 1n both instances, law enforcement agencies will
have provided the triad court with evidence that is hdpful to an ultimate determination as to the
reliability of any purported statements by the defendant
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Recommendation 6 :

Therearecircumstancesin which videotaping may not be practical, and some uniform
method of recording such interrogations, such astape recording, should be established.
Palice investigators should carry tape recordersfor use when interviewing suspectsin

homicide cases outside the station, and all such interviews should be audiotaped.

This recommendation is a corollary of the earlier recommendation on videotaping, and amgority of
Commission members supported the proposal. The Morin Inquiry Smilarly recommended that
interviews of suspectsin a station be either videotaped or audiotaped. The Specia Commissioner
also recommended that consideration be given to adopting the practice of carrying tape recorders to
permit the recording of statements that may occur at some location outside the police station.*

In circumstances where police may be in hot pursuit of a suspect or where a suspect isdetained at a
sgnificant distance from the police station, particularly in rura counties, and the sugpect makes a
statement or is questioned by police, videotaping the interrogation is not practical. However, there
should be some procedure established which requires a uniform gpproach to recording such
interrogations by meansthat arereliable. A smple tape recording of the interrogation could be a
useful means of insuring that an accurate record is made of the statements made by the suspect.

Recommendation 7 :

Thelllinois Eavesdropping Act (720 IL CS 5/14) should be amended to per mit police taping
of statementswithout the suspects knowledge or consent in order to enable the videotaping
and audiotaping of statements asrecommended by the Commission. The amendment should
apply only to homicide cases, wher e the suspect is awar e that the person asking the
guestionsis a police officer.

The recommendations made above clearly require an amendment to the Eavesdropping Act in order
to be effectively implemented. A mgority of Commisson members support this proposal to modify
the eavesdropping statute to permit video and audio taping of interrogations. The Act provides as
follows

Sec. 14-2. Elements of the offense; affirmative defense. (a) A person commits eavesdropping
when he: (1) Knowingly and intentionally uses an eavesdropping device for the purpose of
hearing or recording al or any part of any conversation or intercepts, retains, or transcribes
€lectronic communication unless he does so (A) with the consent of al of the parties to such
conversation or eectronic communication or (B) in accordance with Article 108A or Article
108B of the "Code of Crimina Procedure of 1963", approved August 14, 1963, as
amended;

An eavesdropping device is defined as “any device capable of being used to hear or record oral
conversation. . . whether such conversation. . . isconducted in person, by telephone, or by
any other means.” 720 ILCS5/14-1(a). A conversation means “any communication between 2 or
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more persons regardless of whether one or more of the parties intended their communiceation to be of
a private nature under circumstances justifying that expectation.” 720 ILCS 5/14-1(d).

Open and visble recording (audio or video) of a suspect, without the suspect’s explicit consent,
would probably be held to violate the Eavesdropping Act. See, for example, In re Marriage of
Almquist, 299 11l App. 3d 732,736 (3d Dist. 1998). Accordingly, the Commission has
recommended the amendment of the Eavesdropping Act to permit police recording of suspects
gatements without knowledge or consent. The recommendation for the amendment has limited its
gpplication only to homicide cases, and to circumstances where the suspect knows that the person
asking the questions is a palice officer.

Recommendation 8 :

The police should electronically record interviews conducted of significant witnessesin
homicide cases whereit isreasonably foreseeable that their testimony may be challenged at
trial.

This recommendation was supported by amgority of Commission members. It isbased upon
Recommendation No. 98 of the Morin Inquiry. The Recommendation from that inquiry provides, in

pertinent part:

The Durham Regiond Police Service should implement asmilar policy for interviews
conducted of significant witnesses in serious cases where it is reasonably foreseesble that
ther testimony may bechdlenged at trid . . .

This practiceis dready in usein some departmentsin Illinois. Law enforcement agenciesin
Kankakee videotape the statements of witnesses who are thought likely to recant. This
recommendation goes further.

Experience in lllinois teaches that the statements of certain witnesses ought to be recorded by police,
so that, if the witness account “evolves’, the judge and jury can observethe origind verson. There
are anumber of examplesin the cases involving the thirteen men released from death row of
witnesses whose testimony was questionable. Resolution of questions related to their testimony might
have been aided by the existence of a videotape of the initid interrogation.

This recommendetion is purposefully stated in generd terms. Itsimplementation will require further
study and consultation with prosecutors and police officids.

Recommendation 9 :

Poalice should berequired to make a reasonable attempt to deter mine the suspect's mental
capacity beforeinterrogation, and if a suspect isdetermined to be mentally retarded, the
police should be limited to asking nonleading questions and prohibited from implying that
they believe the suspect is guilty.
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A mgority of Commission members supported this recommendation, which would impose upon
police aduty to make some reasonable attempt to determine whether a suspect has limited menta
capacity before commencing their interrogation. Where the suspect gppears vulnerable due to age or
menta capacity, the court should carefully consder the length or duration of the interrogation, as well
as whether it involved non-leading questions, in order to assess whether or not the resulting statement
was voluntary.

As earlier sections of this Report detalled, those who are innocent may ultimately confess to crimes
they did not commit when interrogations become coercive. However, those with limited mental
capacities may confess to crimes they did not commit®® even when the interrogation process is not
coercive. As Professor White notes with respect to mentally retarded suspects:

It is common for mentally retarded suspects to succumb to coercive attemptsto dicit
confessions. It isnot only that a retarded suspect may be abnormally “susceptible to coercion
and pressure.” Even when no pressure is exerted, aretarded suspect “may beinclined to
give afdse confesson out of a desire to please someone perceived to be an authority figure.”
Mentd hedth experts have long been aware of the risk that a mentally retarded suspect’s
eagerness to please authority figureswill lead him to confessfasdly. 32 Harv. CR. - C.L.
Rev. 105, 123

Police need to take specid care with interrogations of such persons because they may be inclined to
agree with the police verson of eventsin an effort to seek gpprovd, or may be easily led. Whilethe
Commission does not believe that police officerswill be able to make precise determinationsin al
instances of a suspect’s menta capacity, there are going to be obvious cases where the person’s
mental capacity is so limited that the police should clearly be aware of the potentia problems with an
interrogation. The Commission has recommended a “reasonable attempt” on the part of police
officers, and does not anticipate that afailure to comply with such a recommendation would result in
autometic exclusion of the evidence.

LINEUPS AND PHOTOSPREADS

Thefdlibility of eyewitness tesimony has become increasingly well-documented in both academic
literature and in courts of law. Concerns about eyewitness testimony have led to new
recommendations relaing the methods by which witnesses identify suspects through lineups and
photospreads.

Generdly spesking, the usud practice (at least in Illinois) involves presentation to the eyewitness of
either agroup of photos (referred to in this report as a photospread) or alive lineup of persons. The
eyewitness is then asked if he or she recognizes the perpetrator. If an identification is made, the
witness degree of confidence in the identification is sometimes recorded by police, but often is not
recorded contemporaneoudly. Photospread procedures occur both within and outside the police
gation, while live lineups usudly take place in the sation. All are cusomarily handled by police
officers, and the result (no identification or a pogtive identification) is recorded in writing. Often a il
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photograph is taken of live lineups. It is generdly not the practice to record ether live lineups or
photospreads on audio or videotape. The suspect has no right to have alawyer present during a pre-
indictment photospread. See People v. Bolden, 197 Ill. 2d 166 (2001.)

Two mgor articles discussing the challenges presented by eyewitness testimony have contributed
ggnificantly to the Commisson’sdiscussonsinthisarea. Thefird, by Professor Gary Wels and
others* “Eyewitness |dentification Procedures: Recommendations for Lineups and Photospreads,”
appearsin Law and Human Behavior, Vol. 22, No. 6 (1998) beginning a page 603. Throughout
the recommendations that follow, areferenceto “Wells’ will refer to thisarticle. The second article,
entitled “ Eyewitness Evidence: A Guide For Law Enforcement,” was prepared by the Technica
Working Group for Eyewitness Evidence, sponsored by the Nationd Indtitute of Justice, U.S.
Department of Justice (October 1999). The Technical Working Group included, among its
members, prosecutors, legd experts, police officids (including members of the Chicago Police
Department)®, and academics. Professor Wells, author of the firgt article, was a member of the
group’s Planning Pandl. Throughout the recommendations that follow, this report will be referred to
asthe “NIJ study on Eyewitness Evidence.”

Recommendations 10 to 15 are intended to apply only to homicide cases.

Recommendation 10 :

When practicable, police departments should insurethat the per son who conductsthelineup
or photospread should not be awar e of which member of thelineup or photo spread isthe
suspect.

A mgority of Commission members have recommended that this procedure should be adopted by
police departments conducting lineups. The recommendation recognizes that academic literature has
identified some waysin which lineup procedures can be improved, athough these ideas have not yet
been tested in a court of law. Commission members have proposed that these improved procedures
be used by police departments when practicable, rather than mandating these procedures be

adopted. The Commission has not recommended that a failure to comply with this requirement
should result in an autometic suppression of an identification.

The reason for this recommendation isthat if the person who administers the lineup or photospread
knows the identity of the suspect, the administrator can conscioudy or unconscioudy — for example,
by eye contact, facid expresson, tone of voice, pauses, verba exchanges—signd hisor her
knowledge to the witness. Further, if the witness selects the person believed by the administrator to
be the perpetrator, the administrator of the lineup may then confirm this to the witness, which may
increase the witness' degree of confidence in the identification, so that the witness' confidencein
higher sdlection and resultant testimony are no longer based solely on the witness' own observation
and memory.*®
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The New Jersey Attorney Generd has implemented new guiddines for lineups and photospreads
which reflect the developing academic literature, including this proposd. Regarding this “double-
blind” issue, the Attorney Generd states in his cover letter implementing the procedures.

Two procedura recommendations contained in these Guiddines are particularly significant
and will represent the primary area of change for most law enforcement agencies. Thefirg
advises agenciesto utilize, whenever practical, someone other than the primary investigator
assgned to a case to conduct both photo and live lineup identifications. The individud
conducting the photo or live lineup identification should not know the identity of the actua
sugpect. This provison of the Guiddinesis not intended to question the expertise, integrity or
dedication of primary investigators working their cases. Rather, it acknowledges years of
research which concludes that even when utilizing precautions to avoid any inadvertent body
sgnas or cues to witnesses, these gestures do occur when the identity of the actua suspect is
known to the individua conducting the identification procedure. This provison of the
Guidelines diminates unintentiona verba and body cues which may adversdy impact a
witness ability to make a reliable identification.®”

A mgority of Commission members believed that the so-called “double-blind” procedure (neither the
witness nor the administrator knows in advance who in the lineup or photospread is the suspect) will
improve the accuracy of identification procedures. The mgority recommendation recognizes,
however, that implementation of these procedures poses specid challengesto law enforcement,
particularly in smdler departments. In his cover letter implementing the new procedures, the Attorney
Generd of New Jersey has conceded the difficulty in imposing this burden on departments:

| recognize that thisis a sgnificant change from current practice that will not be possible or
practical in every case. When it isnot possible in agiven case to conduct alineup or photo
array with an independent investigator, the primary investigator must exercise extreme caution
to avoid any inadvertent signaling to awitness of a‘correct’ response which may provide a
witness with afalse sense of confidence if they have made an erroneous identification.®

Minority view - Procedure should be mandatory

Improvements to lineup procedures identified by the academic literature should be implemented at
this critical stage of the investigatory process. Membersin the minority on thisissue remain convinced
that the “double-blind” procedure is critica to accurate identification procedures, and that the
dternative carries an unacceptable risk of faulty identifications. Asaresult, impostion of a“double-
blind” procedure on dl police departments, large and small, is both justifiable and advisable. If
required to do so, even the smdlest departments will find away to comply.

CHAPTER 2 -33-



Commission on Capital Punishment
April 15, 2002

Recommendation 11 :

(a) Eyewitnesses should be told explicitly that the suspected perpetrator might not bein the
lineup or photospread, and therefore they should not feel that they must make an
identification.

(b) Eyewitnesses should also betold that they should not assumethat the person
administering the lineup or photospread knows which person isthe suspect in the case.

These recommendations were adopted by the Commission unanimoudly. The first recommendation is
made in both the article by Professor Wells*® and in the NI1J report on Eyewitness Evidence® The
purpose of such a statement isto avoid the risk that witnesses will make an inaccurate identification
amply because they believe that someone in the lineup or photospread is the suspect and to avoid the
possibility that the witness will make a*“relative judgment” by picking the person who most resembles
the person who committed the crime.

The second recommendation in this section reflects consdered discussion by the Commission about
how to address the Situation where the police officer may, in fact, know who the suspect is, and
mandatory procedures requiring “double-blind” lineups or photospreads are not implemented. I
double-blind procedures are implemented, then Professor Wells recommends that the witnesses be
told that the administrator does not know who the suspect is. However, in the event thet the
adminigrator does know who the suspect is, the members of the Commission felt that it would be a
bad practice to make a misstatement to the witness. As aresult, the Commission has advanced a
recommendation which should fit with either circumstance, and which should discourage the witness
from providing a positive identification merely because he or she believesit is expected.

Recommendation 12 :

If the administrator of thelineup or photospread does not know who the suspect is, a
sequential procedure should be used, so that the eyewitness views only one lineup member
or photo at atime and makes a decision (that isthe perpetrator or that isnot the
perpetrator) regarding each person before viewing another lineup member or photo.

This recommendation was supported by a mgority of Commission members. Theideabehind a
sequentia procedure isto diminate a “relative judgment” by which the eyewitness identifies the
person in the lineup or photospread who looks the most like the perpetrator, rather than actualy
identifying the perpetrator. Since the “relative judgment” process may produce a higher incidence of
mistaken identity, it isimportant to address this problem.

This position is based upon the research explained in the article by Professor Wells* The authors
sate that experiments conducted by the six authors and by others in the United States, Canada,
Germany and the United Kingdom have established the superiority of a sequential over a
smultaneous procedure.”? The authors state, “. . . The sequential procedure produces a lower rate of
mistaken identifications (in perpetrator-absent lineups) with little loss in the rate of accurate
identifications (in perpetrator-present lineups). . . .” Thereasonis.
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. the standard identification procedure, in which the eyewitness examines the full set
of lineup members a once, dlows for relative judgment processes in ways that a sequentia
procedure would not. A sequentia procedure is one in which the eyewitness views one
lineup member at atime, deciding whether or not that person is the culprit before seeing the
remaining lineup members. Having not yet seen the remaining lineup members, the eyewitness
isnot in a podition to make ardative judgment. Although the eyewitness could compare the
person being viewed to those viewed previoudy, the eyewitness cannot be sure that the next
person to be viewed will not be an even better likenessto the culprit. Hence, the eyewitness
must rely more on an absolute judgment process. Wells, p. 617

The authors sound one cautionary note: “. . . the adoption of sequential lineups without the adoption
of double-blind testing. . . might be worse than using smultaneous lineups without double-blind
testing. Although we do not have specific empirica evidence to support this view, we fear that the
influence of the lineup administrator who knows which person is the suspect would be greater with
the sequentia procedure because the adminigtrator could more eadily discern which photo or lineup
member was being observed by the eyewitness a a given moment than is true of the Smultaneous
procedure.” Wadlls, p. 640.

The NIJ report on Eyewitness Evidence identifies smilar concerns. The draft was reviewed and
commented on by 95 organizations and individuals representing a broad spectrum of knowledgeable
and interested persons and views®. The report represents a consensus of its authors, but does not
necessaily reflect the officia position of the U.S. Department of Justice. In an introduction to the
report, Attorney Genera Janet Reno states:

Recent casesin which DNA evidence has been used to exonerate individuas convicted
primarily on the basis of eyewitness testimony have shown us that eyewitness evidence is not
infalible. Even the most honest and objective people can make mistakes in recalling and
interpreting awitnessed event; it is the nature of human memory. Thisissue has been at the
heart of agrowing body of research in the fied of eyewitness identification over the past
decade. The Nationd Ingtitute of Justice convened atechnica working group of law
enforcement and legd practitioners, together with these researchers, to explore the
development of improved procedures for the collection and preservation of eyewitness
evidence within the crimind judtice system. NIJ report on Eyewitness Evidence, p. iii.

The authors of the report set forth procedures for both smultaneous and sequentid lineups and
photospreads™. In the Introduction, the authors explain in the section titled “ Future Considerations’:

Advancesin socid science and technology will, over time, affect procedures used to gather

and preserve eyewitness evidence. The following examplesillustrate areas of potentia
change.
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Scientific research indicates that identification procedures such as lineups and photo arrays
produce more reliable evidence when the individua lineup members or photographs are
shown to the witness sequentialy — one a atime — rather than smultaneoudy. Although
some police agencies currently use sequentiad methods of presentation, thereis not a
consensus on any particular method or methods of sequentid presentation that can be
recommended as a preferred procedure; athough sequentia procedures are included in the
Guide, it does not indicate a preference for sequentia procedures. NIJ report on Eyewitness
Evidence, p. 8-9.

Regarding sequentid procedures, the New Jersey Attorney Generd statesin his cover letter (p. 2):

The Guidelines dso recommend that, when possible, *sequentid lineups should be utilized for
both photo and live lineup identifications. ‘ Sequentia lineups are conducted by displaying
one photo or one person a atimeto the witness. Scientific studies have dso proven that
witnesses have atendency to compare one member of alineup to another, making relative
judgments about which individua looks mogt like the perpetrator. This relative judgment
process explains why witnesses sometimes mistakenly pick someone out of alineup when the
actua perpetrator is not even present. Showing awitness one photo or one person a atime,
rather than smultaneoudy, permits the witness to make an identification based on each
person’ s gppearance before viewing another photo or lineup member. Scientific data has
illustrated that this method produces a lower rate of mistaken identifications. If use of this
method is not possible in a given case or department, the Guidelines also provide
recommendations for conducting simultaneous photo and live lineup identifications*®

While Professor Wells and his colleagues support the concept of sequentia procedures, they do not
include sequentia procedures among the four recommendations® for immediate implementation by
police agencies.  The chief reason givenis:

-36-

: . we believe that the four rules we recommend are readily understandable to justice
people in terms of how they work and why they are necessary. Because our
recommendations are directed a the legd system, we think that each rule should have this
‘sdf-evident’ nature. The sequentid procedure, however, relies on a more complex
understanding of the problem based on the relative-judgment conceptudization that we do not
think isapart of the intuitions of lega policy makers at this point. Fourth, the ruleswe
recommend at this time do not require significant deviations from current police practices,
which involve smultaneous presentations. The sequentia procedure, on the other hand, cdlls
for aset of operations that is quite different from the usua practices of police departments.
Findly, the four rules that we recommend in no sense prevent police from using sequentia
procedures. If sequential procedures are used, the same four rules gpply.  Wells, p. 640.
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Minority view -- sequential procedures:

Commission members who were in the minority on this issue expressed concern about implementing
such a procedure which has not been tested or approved as yet in the courts. Even the NIJ guide
acknowledges that these procedures may not fit every jurisdiction and that they should provide
opportunity for further study. 1t may be that these procedures will produce more reliable
identifications in the long run, but this method does present aradica shift from the method traditionaly
employed to conduct lineups and photospreads, and thus should be approached with caution. The
sequentid lineup procedure varies considerably from present practice, and it islikely that defense
attorneys would immediately attack such a procedure on various grounds.

While the New Jersey Attorney Generd has recommended implementation of these new procedures,
he dso acknowledges that they may not be suitable in every case, and that identification procedures
conducted in the traditiona manner should not be presumed invaid merely because he has now
recommended a new procedure.

Recommendation 13 :

Suspects should not stand out in the lineup or photo spread as being different from the
distractors, based on the eyewitnesses previous description of the perpetrator, or based on
other factorsthat would draw attention to the suspect.

This recommendation was adopted unanimoudly by the Commission, and comports with what is good
police procedure. However, some lineups or photospreads are constructed so that the non-suspect
“fillers’ more or less resemble the person who has been identified as the potentid suspect, rather than
insuring thet the “fillers’ resemble the descriptions given by the witnesses. Thisis an important
didtinction.

Both the article by Professor Wells*” and the NIJ report on Eyewitness Evidence suggest that it is
important that the other members of the lineup resemble the suspect in terms of significant festures.
Professor Wells suggests that the non-suspect “fillers’ in the lineup match the physical description
provided by the witness, rather than being chosen so that they resemble the suspect. They should
not, however, be chosen so as to emphasize any particular physicd characteristic of the suspect.

Chicago Police Department General Order 88-18, Par. |l G, isto the same general effect.®

Recommendation 14 :
A clear written statement should be made of any statements made by the eyewitness at the
time of the identification procedure asto hisor her confidence that the identified person is
or isnot the actual culprit. This statement should be recorded prior to any feedback by law
enfor cement personnel.
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The Commission has unanimoudy recommended that witness satements a the time of the
identification procedure be documented in writing. One of the Sgnificant issues that has arisen with
respect to eyewitness testimony has to do with the degree to which the witness was confident in his or
her identification of the suspect at the time of the first identification. Professor Wells points out in his
article that juries often pay more attention to the level of confidence expressed by the witness when
testifying than to the actua circumstances under which the witness may have made the identification.
A witness making a hestant or tentative identification at first may receive reinforcement for the
identification as the case proceeds.

One way to address this problem is to insure that police officials make a contemporaneous record not
only asto whether or not the eyewitness had identified the suspect, but dso asto the leve of
confidence expressed by the witness at the time of the initial identification. This should include
expressions of uncertainty on the part of the witness.

Guideines issued by the Attorney Generd of New Jersey suggest that the lineup administrator should
undertake the following actions when recording statements made by the witness. 1. Record both
identification and nonidentification resultsin writing, including the witness' own words regarding how
sure heor sheis. 2. Ensure that the results are sgned and dated by the witness. 3. Ensure that no
materias indicating previous identification results are visble to the witness. 4. Ensure that the withess
does not write on or mark any materias that will be used in other identification procedures. These
suggested procedures make clear the importance of insuring that the information about the
identification represents what the witness has actualy said about the identification or nonidentification.

Eyewitness identification was of particular importance in the Sophonow inquiry in Manitoba. A host
of recommendations were made with respect to lineup and photospread procedures, including the
recommendations that:

All statements of the witness on reviewing the lineup must be both noted and recorded
verbatim and signed by the witness.

At the conclusion of the line-up, if there has been any identification, there should be a
question posed to the witness as to the degree of certainty of the identification. The question
and answer must be both noted and recorded verbatim and signed by the witness. Itis
important to have this report on record before thereis any possibility of contamination or
reinforcement of the witness™

The Sophonow inquiry also suggested that, at least with respect to photo spreads, police officers
should not spesk to eyewitnesses after the lineups regarding their identification or their ingbility to
identify anyone, asit could raise concerns that a potentialy questionable identification was somehow
reinforced.
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Recommendation 15 :
When practicable, the police should videotape lineup procedures, including the withess
confidence statement.

It was the unanimous view of Commisson members that videotgping lineup procedures would aso
ad in resolution of disputes regarding the identification. Chicago Police Department rules currently
require two photographs of any forma lineup which results in the identification of a suspect (Generd
Order 88-18, par. Il H). Thelllinois Supreme Court has stated that judicia appraisa would be
aded by photographs of the lineup. Peoplev. Pierce, 53 11l. 2d 130, 136, (1972). Also
recommending photos or videos of the persons who are in the lineup, see ALI Model Code Section
160.4(2) (pp. 87 to 88, 449 to 450; DOJ Guide (10/99), Sec. Il C, pp. 36 to 37 (live lineupsto be
documented by photo or video).

The Commission’s recommendation goes beyond these procedures, so that the entire lineup process,
from beginning to end, is to be recorded on video. Professor Wells and his colleagues hesitated to
recommend videotaping of the entire lineup procedure™:

Although we encourage videotaping lineups, we are not willing to make videotaping one of
the core rules at thistime for severd reasons. Firg, unlike the four rules we have proposed,
videotaping is not, in and of itsdlf, a procedure that |essens the chances of false eyewitness
identifications. We know of no evidence that videotaping leads eyewitnesses to be less likely
to make identification errors, for instance. Instead, videotaping fallsinto a category of record
keeping for the purpose of post hoc review.

Second, we do not believe that videotaping will be nearly as effective in detecting problemsin
actud practice asit isin theory unlessthere are at least three cameras operating in synchrony.
Videos are very limited in their visud scope, so there would have to be one camera focused
on the eyewitness, one on the agent adminigtering the lineup, and one on the lineup itsdlf. In
order to link any nonverba behaviors of the agent or the lineup members to the reactions of
the eyewitness, the cameras must be synchronized. In addition, the audio portion of avideo
is routingly very poor when nonprofessionds are making it.

Also, unlike the four rules we propose, thereis additiona cost to law enforcement in time,
equipment, and materials associated with videotaping. In this sense, it violates a sgnificant
premise of our rules, namely that they are not associated with increased costs to law
enforcement.

It is dso important to note that we are uncertain at this time as to what effect videotaping
might have on the behaviors of eyewitnesses. At least some in law enforcement have
suggested to us that eyewitnesses would become even more anxious knowing that they were
being videotaped, some would refuse to attempt an identification under such conditions, and
so on. In the absence of empirica evidence one way or the other, we think it best to not
make this one of our corerules a thistime.
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A find reason for not including the videotaping idea among the core rulesis the fear that law
enforcement would skirt Rule 1 (double-blind testing) on the excuse that video is avallable to
the defense to see if there was any suggestiveness in the procedures. The existence of video,
however, is no subgtitute for double-blind testing because of the limitations of video for
cgpturing such influences.

We acknowledge that video might actualy help prevent suggestive influence practices by
lineup agents who might fear what a video could reved to outsde observers. However, we
believe that adherence to Rule 1 (double-blind testing) is the only effective way to prevent
systemdtic influence of this type from the lineup agent. We aso agree that having some video,
evenif it is poorly done, might be better than having no video at dl. Hence, we encourage
the use of video, even while not making it one of the core rules.

The Sophonow inquiry smilarly recommended thet al proceedings in the witness room during the
lineup should be recorded, preferably by videotape, but, if not, then by audiotape.

TRAINING AND OTHER RECOMMENDATIONS

Recommendation 16 :

All police who work on homicide cases should receive periodic training in the following
areas, and experts on these subjects beretained to conduct training and preparetraining
manuals on these topics:

1. Therisks of false testimony by in-custody informants (“jailhouse snitches’).
2. Therisks of false testimony by accomplice witnesses.

3. Thedangersof tunnel vision or confirmatory bias.

4. Therisksof wrongful convictionsin homicide cases.

5. Paliceinvestigative and interrogation methods.

6. Police investigating and reporting of exculpatory evidence.

7. Forensic evidence.

8. Therisksof false confessions.

Commission members were unanimoudy of the view that additiond training for police officersin these
areas was important. The recommendations for training outlined above are based primarily upon
recommendations made in the report on the Morin Inquiry and to some extent on the Fisher article®.
The Commission has unanimoudy recommended that dl prosecutors and dl defense lawyers who are
members of the Capitd Trid Bar, dl judges who handle capital cases and police who work on
homicide cases recelve periodic training in these areas. The sources are:

1. In-custody informers. Morin Inquiry Recommendations 37-38, 53, 58, 60-61, 64
2. Risks of accomplice testimony Cases involving the Ford Heights Four and Burrows*
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3. Dangers of tunnel vison: Morin Inquiry Recommendations 74; Article by Professor
Fisher, p. 137; Sophonow Inquiry Recommendations

4. Risks of wrongful convictions: Morin Inquiry Recommendations 73 B, 93

5. Police investigative/interrogation methods: Morin Inquiry Recommendations 101-108
6. Police investigating/reporting of exculpatory evidence: Morin Inquiry Recommendation
94, Article by Professor Fisher

7. Forensic evidence: Morin Inquiry Recommendations 1-18

8. Risks of fdse confessons: Article by Professor White; the Gauger case,* Tribune
series on confessions™

These areas are where the potentia for systemic error is significant. A number of the casesinvolving
the thirteen men released from degth row in [llinois provide examples of problemsin one or more of
these categories.  Particularized training should have the effect of improving the overdl qudlity of
judtice, aswd| as diminishing the likelihood that errors will be made which result in wrongful
conviction. Examination of those areas in the crimind justice system where errors have been made in
the past should serve as areminder how problems can be avoided in the future.

Recommendation 17 :

Police academies, police agencies and the lllinois Department of Corrections should include
within their training curriculainformation on consular rightsand the natification obligations
to be followed during the arrest and detention of foreign nationals.

The Commission has unanimoudy recommended that training curricula be improved to reflect treaty
obligations. Under the Vienna Convention on Consular Relaions (VCCR), the United States is
required to notify foreign nationas of their right to consular access upon arrest. The foreign nationd’s
consul may aso arranged for legdl representation for the person detained. Although both the Chicago
Police Department and the Cook County State' s Attorneys office have undertaken efforts to inform
detainees of their right to consular access, more congstent effortsin this regard would serve to
protect the rights of foreign nationds.

On June 27, 2001, the International Court of Justice found the United States in violation of the Vienna
Convention for the Arizona execution of two German nationas, Walter and Karl LeGrand.*® An
August, 2001 report by Amnesty Internationa found that there is widespread disregard for the
consular rights of foreign nationa s throughout the United States, even for those who are charged with
capitd crimes®’

The lllinois Supreme Court has been presented with thisissue in & least one case involving a Polish
nationd. See Peoplev. Madgj, 193 Il. 2d 395, 739 N.E. 2d 423 (2000). Although the Court
disposed of the argumentsin that case largely on procedura grounds, the case highlights the
importance of insuring that proper training is provided to dl those who are connected with the
criminal justice system with respect to the rights of consular access and notification.%®
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It isimportant that police agencies and other law enforcement agencies be fully informed about their
respongbilities with respect to compliance with the VCCR. The U.S. State Department publishes a
written guide for law enforcement agencies which explainsin very smple terms the responsibilities
related to consular notifications.

Recommendation 18 :

Thelllinois Attorney General should remind all law enfor cement agencies of their
notification obligations under the Vienna Convention on Consular Relations and undertake
regular reviews of the measurestaken by state and local police to ensure full compliance.
This could include publication of a guide based on the U.S. State Department manual.

It was the unanimous view of the Commission that the Illinois Attorney Generd could provide
improved leadership in thisimportant area.  In Texas, the office of the Attorney Generd has
published a pamphlet entitled: “Magidtrate' s Guide to the Vienna Convention on Consular
Notifications.” The guide, based upon the State Department publication, provides advice on what
steps should be taken to comply with the VCCR. While the lllinois Attorney Generd is not directly
respongble for supervisng dl law enforcement agencies in the Sate, the Office of the Attorney
Generd provides avauable statewide resource for disseminating information of this kind throughout
the 102 counties of 1llinois. As the population of the state becomes more diverse, it becomes
increasingly important that areas outside of the City of Chicago and Cook County understand the
requirements of the VCCR in order to insure that the rights of detainees are fully protected.

Recommendation 19 :

The gatute relating to the lllinois Law Enforcement Training and Standards Board, 50 ILCS
705/6.1a, should be amended to add police perjury (regardless of whether thereisa criminal
conviction) asa basis upon which the Board may revoke certification of a peace officer.

The Commission has unanimoudy recommended that police perjury, regardiess of conviction, should
be a basis upon which the certification of a police officer may be revoked. 1llinois has a Satute
entitled “1llinois Police Training Act” which creates the lllinois Law Enforcement Training and
Standards Board™. The Act enables the Board to set training standards and certify police officers for
employment. Police officers cannot be employed without being certified under the Act.

All police departments have rules againg knowingly providing false tesimony or submitting false
reports. However, some concerns have been expressed about whether police agencies are
aufficiently vigilant in enforcing these rules, or whether there are adequate sanctions for officers who
try to obtain a conviction by lying under oath. The Commission recommends an amendment to the
[llinois Law Enforcement Training and Standards Board Act (ILETSB) to add a provison that the
ILETSB would have the authority to de-certify any police officer in Illinois who is found to have
intentiondly lied under oath in acrimind case. The ILETSB is currently mandated by law to de-
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certify police officers automatically upon conviction of any felony offense and certain misdemeanor
offenses® This amendment would permit asimilar de-certification for instances of perjury,
regardless of whether the police officer has been convicted of that crime.

Difficult issues remain to be resolved in legidation effectuating this recommendation, including what
would trigger an ILETSB decertification inquiry, staffing and funding for the ILETSB, the due process
rights of the police officer, and what (if any) apped rights would be afforded. These issues could be
resolved, however, and this recommendation could provide an important avenue to correct improper
conduct by police officers throughout the state.
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Notes - Chapter 2

1. “The Prosecutor’s Ethica Duty to Seek Exculpatory Evidencein Police Hands: Lessons from
England,” 68 Fordham Law Review 101, April 2000.

2. A copy of the relevant portions of the CPIA is contained in the Appendix at the end of this Report.
The Actisaso available at http://mww.hmso.gov.uk/acts/acts1996/96025-f .htm.

3. See: Fisher, “The Prosecutor’ s Ethica Duty to Seek Exculpatory Evidence in Police Hands:
Lessons from England,” 68 Fordham Law Review at 129-131 (April 2000).

4. Recommendation 74 provides. One component of educationa programming for police and Crown
counsd should be the identification and avoidance of tunnd vison. In this context, tunnel vison means
the sngle-minded and overly narrow focus on a particular investigative or prosecutoria theory, so asto
unreasonably colour the evauation of information received and one's conduct in response to that
information.

5. Recommendation 89 provides: Police forces across the province must endeavour to foster within
their ranks a culture of palicing which vaues honest and fair investigation of crime, and protection of the
rights of all suspects and accused. Management must recognize that it is their responghility to foster
this culture. Thismugt involve, intheleadt, ethicd training for dl police officers

6. The details regarding the Thomas Sophonow inquiry can be found on the website maintained by the
Province of Manitoba devoted to this report: www.gov.mb.caljustice/sophonow.

7. See Sophonow Inquiry recommendations.

8. The Attorney Generd’ s draft guidelines are also located in the Appendix at the end of this Report.
The guiddines are available at http:/Amww.Id0.gov.uk/disclosure htm.

9. See Guiddines, Par. 11: “Prosecutors must be dert to the posshbility that materia may exist which
has not been reveded to them and which they are required to disclose”

10. Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602; See also Escobedo v. Illinois, 378 U.S.
478, 84 S.Ct. 1758 (1964).

11. See 7251LCS5/109-1, 725 ILCS 5/113-1 et seq.; See also: 55 ILCS 5/3-4006.

12. Funding should probably be identified to support the additiona burdens placed upon the public
defenders who will appear during the custodia interrogation phase for death digible cases.

13. See“DNA voids murder confesson”, Chicago Tribune, January 5, 2002; “Cops urged to tape
their interrogations’, Chicago Tribune, January 6, 2002.
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14. See also People v. Oaks (169 I11. 2d 409, 662 N.E. 2d 1328, 1334, 1996), describing the
videotaping of statementsin lowa as “routingly done”’ by Iowa authorities.

15. Other instances where questionable confessions were used to convict men later released from
degth row include Rolando Cruz (the “vison” statement), Alex Hernandez (inclupatory statment
obtained under questionable circumstances), Ronad Jones (alleged physica brutdity), and Paula Gray
(both grand jury testimony and courtroom testimony) in the cases involving Dennis Williams and
Verned Jmerson.

16. See: Drizin and Colgan, “Let the Cameras Roll: Mandatory Videotaping of Interrogationsisthe
Solution to Illinois Problem of False Confessions’ Loyola University Chicago Law Journal, Vol. 32,
No. 2, Winter 2001, 339; especidly 345-378; Johnson, “ False Confessons and Fundamentd Fairness:.
The Need for Electronic Recording of Cusgtodid Interrogations,” Boston University Public Law
Journal, Vol. 6, p. 719; especidly at p. 721-726, Spring 1997); See also: Actual Innocence by
Barry Scheck and Peter Neufeld, New Y ork: Doubleday (2000).

17. See, for example, Leo, “The Impact of Miranda Revigted,” Journal of Criminal Law and
Criminology, Val. 86, p. 621 (1996), especialy at 689-692 and notes 288 to 292; Johnson, 6
B.U.Pub.L.J 719; 726-735; Ofshe and Leo, “The Decision to Confess Falsely: Rationd Choice and
Irrationa Action,” Denver University Law Review, Vol. 74, p. 979 (1997).

18. In both instances, individuas were cleared on the basis of DNA evidence.

19. See: “Due Process and the Degth Pendty In Illinois’, Chicago Council of Lawyers, March 2000
pp. 26-32; Senate Task Force Report, 2000 pp. 9-12.

20. White, “Fase Confessons and the Condtitution: Safeguards Againgt Untrustworthy Confessons,”
Harvard Civil Rights-Civil Liberties Law Review, Vol. 32, p. 105 (1997).

21. 86 J. Crim. L. & Criminology at 682.
22. Sup. Crt. Committee Report, Oct. 1999, pp. 60-61.
23. Tab 31

24. Chicago Daily Law Bulletin, August 13, 1999, p. 20. In hisletter, dated August 10, 1999, the
Attorney Genera indicated that while he encouraged the use of video recording as early in the custodia
interrogation process as practicable, he favored permissve use of videotgping over “making its use
mandatory.” The Attorney Genera noted also that “Police agencies that are aready using videotape in
[llinois report dmost uniformly agreeable results, finding that videotaping provides the most accurate
method of proving what was said, defegts clams of coercion or confusion and increases
professondism by dlowing peer review of and training in methods of questioning after interviews are
completed. Videotaping aso clearly protects the rights of suspectsaswell.” Letter from Attorney
Generd Jm Ryan to Representative Monique D. Davis and Representative Sara Feigenholtz,
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Chairpersons of the House Committee on Videotaping of Interrogations and Confessions, August 10,
1999, p. 2.

25. “DuPage County Sheriff to tape interrogations,” Chicago Tribune, June 29, 1999, p. 20.

26. Sup. Crt. Committee Supplemental Report, October 2000, p. 103.

27. 74 Denver U.L. Rev. 979.

28. See Chapter 13 of this Report, Recommendation 82.

29. “Cops urged to tape their interrogations’, Chicago Tribune, January 6, 2002.

30. Gdler, “Videotaping Interrogations and Confessons,” Nationd Ingtitute of Justice, March 1993

31. Thisrecommendation has, asits source, a recommendation from the Morin Inquiry, 96 (c), which
provides. “Where ord statements, which are not videotaped or audiotaped, are dlegedly made by a
suspect outside of the police station, the alleged statement should then be re-read to the suspect at the
police station on videotape and his or her comments recorded. Alternatively, the dleged statement
should be contemporaneoudly recorded in writing and the suspect ultimately permitted to reed the
statement as recorded and Sign it, if it is regarded as accurate.”

32. Morin Inquiry Recommendation No. 96 (b) provides. “ The Durham Regiond Police Service
should investigate the feagibility of adopting the practice of the Australian Federd Police of carrying
tape recorders on duty for use when interviewing in other locations or indeed, for use when executing
search warrants or in anaogous Stuations.”

33. Recent media reports on the case involving Corethian Bell describe Bell as mildly mentally retarded
and with ahistory of mentad illness, which could account for his willingness to confessto a crime he did
not commit. See*“Cops Urged to Tape their Interrogations,” Chicago Tribune, January 6, 2002.

34. Theauthorsinclude Gary Wdls, from lowa State University; Mark Smdl, Southern Illinois
University (Carbondae); Steven Penrod, University of Nebraska (Lincoln); Roy Mapass, University of
Texas (El Paso), Solomon M. Fulero, Sinclair College and Wright State University School of Medicine
(Dayton); and C.A.E. Brimacombe, University of Victoria, (Victoria, British Columbia.)

35. The Planning Pand included Sgt. Paul Carroll from the Chicago Police Department, and Officer
PatriciaMarshdl, aso of the Chicago Police Department, served on the Technicad Working Group.

36. See Wdlls, supra, at pages 627 to 629.

37. A copy of the cover letter and proposed guidelines is contained in the Appendix at the end of this
Report.
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38. A copy of the New Jersey Attorney Generd’s letter of April 18, 2001 tranamitting the new
guidelines is contained in the Appendix atached to this Report.

39. Seep. 629-30.

40. See p. 32.

41. Pages 639 to 640.

42. Pages 616 to 617, and 640 to 641.

43. NIJreport on Eyewitness Evidence, pp. 7-8.

44. NIJreport on Eyewitness Evidence, pp. 33 to 37.

45. A copy of the cover letter and proposed guidelinesis contained in the Appendix a the end of this
Report.

46. Professor Wedls and his colleagues recommend four rules that should be adopted: the person who
conducts the lineup should not be aware of which member of the lineup is the suspect, eyewitnesses
should be told that the person in question might not be in the lineup and they should not fed compelled
to make an identification, suspects should not stand out in the lineup, and a clear satement should be
taken at the time of the identification as to the confidence level of the witness about the identification.
See Wdlls, p. 627-636.

47. Atp. 630to 635.

48. A copy of Chicago Police Department Generd Order 88-18 is contained in the Appendix at the
end of this Report.

49. See Wéls Article, p. 635-36.

50. See recommendations from the Sophonow Inquiry.

51. pp. 640 - 641.

52. Stanley Z. Fisher, 68 Fordham L. R 101 (April 2000).

53. The*“Ford Heights Four” are the four men convicted of a double murder in 1978. The four
defendants in that case were Kenneth Adams, Verned Jmerson, William Rainge and Dennis Williams.
Jmerson and Williams were sentenced to death. An dleged accomplice, Paula Gray, implicated
Jmerson, Rainge and Williamsin some of the tridsin the case. 1n 1996, dl four men were
subsequently exonerated and released from prison based upon DNA evidence which excluded them as
sources of semen recovered from the victim and subsequent statements by others who confessed to the
crime. Two of the men who confessed to the crime in 1996 pled guilty and were sentenced to life
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without parole.

Joseph Burrows was convicted of murder in Iroquois County based largely upon the evidence of his
supposed accomplice, Gayle Potter, who admitted her involvement in the murder and implicated
Burrows and another man. No physica evidence linked Burrows to the crime, and he provided dibi
testimony. Potter subsequently recanted her testimony, and confessed that she had committed the
murder. Physica evidence linked her to the scene. Burrowswon anew tria, and the prosecutor
dropped the charges.

54. Gary Gauger was charged with the double murder of his parentsin McHenry County, despite no
physica evidence actudly linking him to the murders. His death sentence was subsequently reduced to
life without parole by the trid judge; the Illinois Appellate Court reversed his conviction and suppressed
his confesson. The prosecutor did not retry Gauger. In 1998, two members of a Wisconsin
motorcycle gang were indicted in the federd digtrict court in Wisconsin for the murder of the Gaugers,
one pled guilty in 1998 and the other was found guilty in 2000.

55. The Chicago Tribune ran a series of articles on problems with confessions obtained by the Chicago
Police Department in crimind cases. The seriesincluded the following articles. “ Coercive and illegd
tactics torpedo scores of Cook County murder cases,” Chicago Tribune, December 16, 2001; “Illegal
arestsyield fase confessons,” Chicago Tribune, December 17, 2001; “Veteran detective’ s murder
cases unravel,” Chicago Tribune, December 17, 2002; “ Officersignore laws set up to guard kids,”
Chicago Tribune, December 18, 2001; and “When jall isno dibi in murders,” Chicago Tribune,
December 19, 2001.

56. A copy of the opinion can be obtained from the web site of the Internationa Court of Justice,
http:/Mmww.igj-cji.org/.

57. See: “United States of America: A time for action-Protecting the consular rights of foreign nationas
facing the death penaty,” Amnesty International, August 2001 (Al Index 51/106/2001).

58. The dissenting opinions of Justice McMorrow and Justice Helple comment upon the important
reciproca rights guaranteed by this tregty.

59. 50 ILCS 705/1 €t. seq.

60. The decertification provisons of the Act are asfollows:

Sec. 6.1. Decetification of full-time and part-time police officers.

(& The Board must review police officer conduct and records to ensure that no police
officer is certified or provided avaid waiver if that police officer has been convicted of a
fdony offense under thelaws of this State or any other state which if committed in this State
would be punishable as afelony. The Board must aso ensure that no police officer is
certified or provided avaid walver if that police officer has been convicted on or &fter the
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effective date of thisamendatory Act of 1999 of any misdemeanor specified in this Section
or if committed in any other state would be an offense smilar to Section 11-6, 11-9.1, 11-
14, 11-17, 11-19, 12-2, 12-15, 16-1, 17-1, 17-2, 28-3, 29-1, 31-1, 31-6, 31-7, 32-4a, or
32-7 of the Crimina Code of 1961 orto Section 5 or 5.2 of the Cannabis Control Act. The
Board must gppoint investigators to enforce the duties conferred upon the Board by this Act.
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Chapter 3 - DNA and Forensic Testing

This Chapter discusses the important issue of forensic testing. Advances in science now provide
law enforcement agencies with an unparalleled opportunity to conclusively identify those
suspected of having committed crimes where biological evidence exists. DNA and other forensic
testing has revolutionized the investigation of crimein just the last 5 years. The Commission has
recommended in this Chapter that the Sate undertake significant improvements related to its
forensic laboratories, that the Federal and State governments establish and fund a
comprehensive DNA database, and that defendants should have access to that database in
appropriate cases. The Commission also supports adequate funding for DNA and other forensic
testing in capital cases.

INTRODUCTION

Thetesting of DNA — the common abbreviation for deoxyribonucleic acid — is used with increasing
frequency in the crimind justice systemn to make determinations about guilt or innocence. DNA isthe
genetic materia present in the cells of dl living organisms, and parts of the DNA structure can provide a
genetic fingerprint that will differentiate one person from another.!  The two most commonly used

DNA tests, RFLP? and PCR?, can make distinctions even between people who are biologicaly
related.* DNA testing hasimpacted not only pending cases, but has also resulted in the re-evaluation
of cases which were thought to have been concluded.

DNA testing has the potentia to exonerate those who have been wrongly convicted, as evidenced in
the recent release of Omar Saunders, Larry Ollins and Cavin Ollins from prison after having been
convicted of the murder of Lori Roscetti in 1986.>° DNA evidence played arole in the release of at
least five of the thirteen men released from death row in lllinois®  Improvements to DNA testing have
aso provided a powerful tool to law enforcement to link suspects even to very old murders, provided
that DNA evidence has been properly preserved. Those technological advances enabled authoritiesin
Washington State to arrest along-time suspect believed to be responsible for arash of murders
occurring nearly 20 years ago.” Herein lllinois, DNA technology resolved seven outstanding murder
investigations and resulted in Paul F. Runge being charged for a series of killings in Cook and DuPage
Counties® It has also recently enabled the Chicago Policeto link two new suspects to the 1986
Roscetti murder.® The high degree of reliability found in DNA testing will likely lead to itsincreasing
usein al manner of crimina cases, not just murders investigations.
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SPECIFIC RECOMMENDATIONS

Increased reliance on forensic testing, particularly DNA testing, has led to a re-examination of
laboratory practices throughout the country.  During the summer of 2001, Oklahoma Governor Frank
Kegting announced a wide-ranging investigetion into the activities of Joyce Gilchrigt, formerly a
laboratory scientist with the Oklahoma City Police lab.’® The Oklahoma attorney generd is conducting
are-examination of capital casesin which Gilchrist analyzed evidence or testified.!* A federd appeds
court has reversed the death sentence of an inmate againg whom Ms. Gilchrist provided testimony,
finding that she provided evidencewhichshe “ . . . knew was rendered fase and mideading by
evidence withheld from the defense.” Mitchell v. Gibson, 262 F. 3d 1036, 1064 (10" Cir. 2001).%?

An eighteen month investigation of certain unitsin the Federd Bureau of Investigation's forensic
laboratory was conducted by the Department of Justice Office of the Ingpector Generd (OIG),
resulting in a’517 page report documenting testimonia errors, substandard andytica work and deficient
practices.® The deficienciesincluded testimony beyond the particular examiner’ s expertise, improper
preparation of |aboratory reports, insufficient documentation of test results and some scientificaly
flawed reports.** A one year follow-up report in 1998 indicated that while many of the OIG'’s
recommendations had been accepted by the lab and improvements had been made, “. . . periodic
interna and externd reviews should be conducted to ensure that the policies, practices, and protocols
adopted by the FBI are followed in practice.”*

Recommendation 20:
An independent state forensic laboratory should be created, operated by civilian personne,
with its own budget, separ ate from any police agency or supervision.

A dgnificant mgority of Commisson members supported the idea that the State should creste an
independent forengc lab that is not under the control of a police agency. The State’ s exigting forensic
labiscurrently adivison of the Illinois State Police. It was the view of the mgjority that the overal
quality of forensic services would be improved if the |aboratory personnd were truly independent. Asa
result, the Commission has recommended that the forensic lab be established asits own state agency,
not under the jurisdiction of the lllinois State Police.’®

The quality and professondism of the forensic work being performed by scientists in crime labs across
the country has been the subject of increasing debate. Recently, in some highly-publicized cases, it has
been dleged that incompetence or even intentiona misconduct has resulted in defendants being accused
or convicted of crimesthey did not commit. Some critics have claimed that the problem stems from the
fact that crime labs have traditionaly operated as part of the loca or state police agency. According to
arecent nationa survey of DNA labs, 42% of |abs nationwide are operated by State police agencies,
and another 25 % of |abs were part of aloca police or sheriff’s degpartment.!”  According to author
Barry Scheck,
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Scientific evidence, properly handled, can be the best evidencein acase. Clearly, forensic
science has yet to achieve the status of an independent third force, unbeholden to prosecutors
or defense lawyers, conssting of professonas who will not misrepresent or dant data for either
dde. . . Naeither thelaboratory nor its budget should be under the supervision of the police
department or a prosecutor’ s office.!8

Scheck suggests that misconduct occurs and is overlooked because of “aculture of protective secrecy
that slences criticism, encourages non-disclosure of scientific work-product, and discourages any
admission of error.”'® In order to overcome these problems, labs should have strong quality assurance
programs, be subject to periodic inspections, and spot check technician’s work to deter fraud.?

Theimportance of scientific evidence in criminad cases will grow in the future. Public confidence in the
integrity of the forensic work being done on behaf of the sateis crucid. Crime labs should function as
an “independent third force in the crimind justice system.”

An independent |ab should promote more confidence on the part of both prosecution and defense that
results have been fairly and completely andyzed, and honestly reported.

Minority view

While the concept of an independent forensic lab may be atractive in many respects, therearea
number of reasons why creating an independent state-wide lab poses certain problems. Theredlity is
that no matter how “independent” this separate state agency is, the bulk of itswork will still be for
police agencies and prosecutors. Asistrue today for the vast mgority of cases, the forensic experts
will be caled to testify by the prosecution and these experts will undoubtedly continue to be subject to
cross-examination for that testimonia history. Asaresult, an “independent” laboratory will be subject
to criticism as a” police/prosecutor” lab evenif it is not under the direct control and management of a
police agency, because of the nature of its day to day work. The cregtion of a stand-aone |aboratory
system is aso not likely to result in fewer petitions by defense counsel for third-party testing to re-
examine the results of the “ government” |aboratory and the “government’s’ experts.

It isimportant to recognize that the forensic scientists hired by the current State laboratory are dready
civilian employees. The ISP Laboratory System was dso the firgt in the United States to obtain
accreditation by the American Society of Crime Laboratory Directors, and they were thefirgt to
establish a Quaity Assurance Program. The FBI |aboratory system, after the DOJ Inspector Generd's
investigation, has now agreed to such outside review and they have since etablished internd qudity
assurance programs. Any independent |aboratory would be subject to the very same externd auditing
and review that the | SP [aboratories currently undergo asto their policies, practices, protocols and
training. Accordingly, it is difficult to imagine that the creetion of a separate state agency will either
remove the stigma of being “police and prosecutor” oriented lab, or result in better quality forensc
work.
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The crestion of another agency will to prove to be a costly propostion that can beill afforded,
particularly at atime when the crimind justice system is serioudy underfunded. Asnoted earlier, a
“independent” laboratory will continue to be viewed asa“date’ or “government” lab and requests for
outsde testing will be unabated. Such an independent agency, will, no doubt, soon need to retain its
own legiddive liaisons, press information officers, lawyers and derks, al of which will add to the
potential adminigrative cogs. The redlities of state funding, and accountability, need to be considered
when contemplating the creation of such a stand-aone agency. This new agency will have to compete
with other, larger agencies for scarce state resources. Retaining the forendic laboratory system as part
of the lllinois State Police provides an opportunity for achieving economies of scae and adminigration,
aswdl| as security in funding and accountability that might not otherwise be available for amuch smdler,
gtand-aone agency left to fend for itslf.

While this recommendation has facia apped, it is a better overall policy to ensure that defense
attorneys and defendants have access to truly independent forensic work by providing adequate funding
for the retention of forensic experts who will advise and consult with the defense on pertinent questions.
The state has aready taken a mgor step towards this kind of funding commitment through the cregtion
of the Capitd Litigation Trust Fund, which provides for the hiring of third-party experts, with court
approvd, to review the work of the state’s experts. It is believed that a better recommendation and a
more comprehensive solution to this issue would be provided by state funding for the creation of a
permanent cadre of forensc experts available to defense attorneys for consultation and review of
forensc and scientific evidence. Such agroup of permanently retained experts would provide a ready
and consistent resource for information and assistance to defense attorneys (both privately retained and
publicly appointed) about complicated areas of science that are not usualy taught in law schools or
eadly understood. A permanent cadre of experts of this type would save the state and counties money
in the long-run. More importantly, a defense scientific services center would guarantee that defendants
and defense counsd have access to such expertise without requiring the intervention or permission of
the courts or the agreement of prosecutors. There should aso be no doubt that such an established and
permanently retained cadre of defense experts will serve as an important additiona check on the work
product of the ISP [aboratory system and each of its experts and technicians.

Recommendation 21 :

Adequate funding should be provided by the State of I1linoisto hireand train both entry level
and supervisory level forensic scientiststo support expansion of DNA testing and evaluation.
Support should also be provided for additional up-to-date facilitiesfor DNA testing. The State
should be prepared to outsour ce by sending evidenceto private companies for analysis when

appropriate.

The Commission unanimoudly supported improvements to funding for forensic scientists in the State lab,
regardless of whether the lab becomes an independent entity.?*  Improvements in the technology
associated with DNA testing have made it a vauable tool for both prosecution and defense, and
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demand for pre-tridl DNA testing has increased sgnificantly as testing procedures have improved. The
strong demand for DNA testing has created a sgnificant backlog in the State Crime lab with respect to
DNA tegting. An andysis by the lllinois State Police Divison of Forensc Services during 2000
revealed that the average time for completion of DNA testing in Sate labs was 16.5 months. Recent
estimates suggest the backlog has been reduced somewhat. This backlog presents a serious problem
as demand for DNA testing to resolve cases continues to expand.

The ISP Divison of Forensc Services indicated in 2000 that there were severd reasons for the
backlog, including staffing issues associated with hiring new entry level forensic scientists and
hiring/retention of supervisory personnd. Training of newly hired forensc scientists can take from one
to three years, depending on specidty. Asaresult, even an immediate increase in funding would not
begin to address the backlog of DNA cases until some future date. There is aso aneed to increase
supervisory personnd aswell. At alegidative hearing in 2001, 1llinois State Police Director Sam Nolen
indicated that the agency hoped to diminate the “chronic” backlog of cases awaiting testing by the end
of fiscal year 2003 through additional hiring and outsourcing of DNA testing for athree year period.?
The Governor has dready made a sgnificant commitment to both hiring of new forengc scientists and
the outsourcing of DNA testing.?

The backlog is not merely aproblem in lllinais, it is aso a problem nationwide. A report by Bureau of
Justice Statistics released in February 2000 indicated that as of December 1997, 69% of publicly
operated forengc crime labs across the nation reported a DNA anayses backlog 6,800 subject cases
and 287,000 convicted offender samples®*  Indeed, the U.S. Department of Justice announced this
summer that it would spend some thirty million dollars to help states complete their andysis work.
The funding is designed to help diminate a backlog of some 180,000 crime scene cases nationwide and
offender samples from about 750,000 convicts® The latest report from the Bureau of Justice
Statistics, released in January 2002, indicated that in the year 2000, 81% of DNA laboratories across
the country reported backlogs.?” The backlog of subject casesin 2000 was 16,081, as compared to
6,800in 1997. It isevident that |aboratory backlogs with respect to DNA testing is a nationa
problem, which will require a substantia commitment of both state and federd funds to solve,

Recommendation 22 :
The Commission supports Supreme Court Committee Rule 417, establishing minimum
standards for DNA evidence.

The Commission has unanimoudy supported the provisions contained in new Supreme Court Rule 417.
The Rule gppliesto al felony proceedings, not just capita cases, and has as its stated purpose:
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Rule 417. DNA Evidence

(a) Statement of Purpose. Thisrule is promulgated to produce uniformly sufficient information
to dlow a proper, well-informed determination of the admissibility of DNA evidence and to
insure that such evidence is presented competently and intelligibly. The ruleis desgned to
provide a minimum standard for compliance concerning DNA evidence, and is not intended to
limit the production and discovery of materid information.

It mandates discovery not only of DNA test results, but of underlying technica datawhich

. areintended to provide the information necessary for afull understanding of DNA test
results, and to ad litigants and the courts in determining the admissibility of those results. The
rule requires disclosure of information thet is, or should be, readily available from any
laboratory performing DNA testing. Standardized disclosure requirements should also make
responses to disclosure requests less burdensome for laboratory personnd. Committee
Comments, Sup. Crt. R. 417

The god of Rule 417 isto identify, as conastently as current technology will dlow, the important
information that should be disclosed in connection with DNA testing. In doing so, the Supreme Court
Committee recognized that the fast-paced change of DNA technology made such identification an
“dudve god.”

Recommendation 23:
The Federal government and the State of Illinois should provide adequate funding to enable
the development of a comprehensive DNA database.

The Commission unanimoudy supports the full funding of a comprenensve DNA database. The
cregtion of a DNA database of potential offendersis part of a nationwide effort to enable law
enforcement to solve “cold” casesin which thereislittle or no information to help identify a suspect
other than DNA evidence. Thistype of database could have provided an earlier resolution of cases
such as the Roscetti murder, which occurred more than 15 years ago. The new suspects in the case
have both served prison terms, and collection of their DNA might have enabled police to identify the
correct suspects a amuch earlier point in the investigation.?®

Such comprehensive DNA databases are being developed as part of CODIS (Combined DNA Index
System).*® All 50 states and the District of Columbia have passed legidation requiring offenders
convicted of certain crimes to provide DNA samples. Analyss of those samplesresultsin a DNA
profile unique to each individua. These samples are entered into the convicted offender section of
CODIS. DNA samples from crime scenes are entered into the forensic index of CODIS. These two
indexes are used to generate investigative leads. CODIS began in 1992, and currently holds
information from 621,582 convicts and 26,397 crime scenes®
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Illinois has adopted a statute which provides for the mandatory testing of certain types of offenders for
incluson in aDNA databank of potential suspects. See 730 ILCS 5/5-4-3. The Act was recently
amended to expand the database by requiring persons convicted of abroader array of offensesto
contribute mandatory blood samples® These DNA databases provide law enforcement with a
powerful tool to locate suspects. Some law enforcement agencies have discovered that use of such a
database may lead to persons who are dready incarcerated for other crimes. It isimportant to note,
however, that mandating the collection of DNA samples from incarcerated personsis only thefirgt, and
eased, step in the process. It isthe andysis of the DNA samples by professional laboratory personnel
that is time-consuming and costly. The DNA samples collected are dl but useless for law enforcement
purposes if they are not anayzed and made part of the CODIS system, so that the data can be used by
those investigating crime.

The Governor has dready committed to the development of a new CODIS laboratory, with
congtruction of facilities anticipated during 2002, to support increased activity related to the
development of the CODIS database. Full development of the CODI'S database requires a sustained
commitment from both State and Federd sources. Subgtantiad funding should be provided for this
initiative, in order to promote effective law enforcement. Collection of such samples, and completion of
the resulting DNA anayses to permit the data to be included in CODIS is a Sgnificant undertaking.
The Nationd Commission on the Future of DNA Evidence hasrecommended “. . . the expeditious
andyss and input of untested backlogged samples into the CODI S database system,” dong with the
development of effective systems for the collection of samples®®  Inconsistenciesin federal standards,
of course, exacerbate backlogs by requiring re-andysis of previoudy tested materids. Like existing
fingerprint databases, the CODI S system needs to be developed on anationd basis to redize the full
potentid of thisinvestigatory tool. The federa government, with its recent recommendations, must
make it apriority to assist every state and loca police department in using this technology that can clear
the innocent and reliably convict the guilty.

Recommendation 24 :

[llinois statutes should be amended to provide that in capital cases a defendant may apply to
the court for an order to obtain a search of the DNA database to identify otherswho may be
guilty of the crime.

The members of the Commission dso unanimoudy supported amending lllinois statutes to insure that
the defendant in a capital case has an independent right to search the DNA database to identify those
who may be guilty of the crime. Inlllinois, an accused may atempt to prove that someone else
committed the crime with which heis charged. People v. Morgan, 142 111. 2d 410, 441 (1991);
People v. Enis 139 111. 2d 264, 281 (1990). In light of the high degree of reliability associated with
DNA tedting, it has the potentid to provide reliable evidence of the involvement of ancther person in the
crime. The evidence is reliable enough that a man recently charged with murder, who gave a
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videotaped confession to the State’ s Attorney, was released and charges dismissed on the basis thet the
DNA evidence collected at the scene connected another person to the murder.

Illinois has adopted a statute which provides for the mandatory testing of certain types of offenders for
incluson in aDNA databank of potential suspects. 730 ILCS 5/5-4-3. This act was recently
amended, effective June 29, 2001, to expand the database by requiring persons convicted of a broader
array of offensesto contribute mandatory blood samples® Thisis Smilar to satutes adopted in other
dates, including Florida, North Carolinaand Virginia, to develop such databases and is part of a
nationwide effort to create offender databases. The Illinois statute limits access to the database as
follows

(f) The genetic marker grouping andysis information obtained pursuant to this Act shal be
confidential and shall be released only to peace officers of the United States, of other states or
territories, of the insular possessions of the United States, of foreign countries duly authorized to
receive the same, to dl peace officers of the State of Ilinois and to al prosecutoria agencies.
Notwithstanding any other statutory provision to the contrary, al information obtained under
this Section shal be maintained in a single State data base, which may be uploaded into a
national database, and may not be subject to expungement. 730 ILCS 5/5-4-3.

In FHorida, accessto such database searches is authorized for “crimind justice agencies.” See 943.325
(7). Theterm “crimind justice agencies’ is defined by Horidagtatute as 1. A court, 2. The department
[of law enforcement], 3. The Department of Juvenile Justice, 4. The protective investigations
component of the Department of Children and Family Services, which investigates the crimes of abuse
and neglect, 5. Any other governmenta agency or subunit thereof which performs the adminigtration of
crimind justice pursuant to a statute or rule of court and which alocates a substantia part of its annua
budget to the adminigtration of crimind justice. This definition could be congtrued to authorize a
defendant in FHorida, under the authority of a court order, to search the DNA database to locate the
offender actudly responsble for the crime.

North Carolina statutes smilarly provide that in addition to law enforcement agencies, information from
the state database shdl aso be made available “upon receipt of avalid court order directing the SBI to
release these results to appropriate parties not listed above, when the court order issigned by a
superior court judge after ahearing.” Section 15A-266.8 DNA database exchange.

Permitting a defendant to access the DNA database may not only provide information which will
potentialy exonerate him or her, but may aso provide substantive evidence to identify the person
actualy responsible for the crime. There are ingtancesin other states where such database searches
have identified someone else as the person actually responsible for the crime.®

Recommendation 25 :
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In capital cases, forensic testing, including DNA testing pursuant to 725 1L CS 5/116(3),
should be permitted whereit has the scientific potential to produce new, noncumulative
evidencerelevant to the defendant’'s assertion of actual innocence, even though the results
may not completely exoner ate the defendant.

The Commission unanimoudy adopted this recommendation. The Statutory provisons contained in 725
ILCS 5/116 (3) enable a defendant to obtain post-conviction forensic testing. The statute provides as
follows

Sec. 116-3. Mation for fingerprint or forensic testing not available at trial regarding actud
innocence. (a) A defendant may make a motion before the tria court that entered the judgment
of conviction in hisor her case for the performance of fingerprint or forensc DNA testing on
evidence that was secured in relation to the trid which resulted in his or her conviction, but
which was not subject to the testing which is now requested because the technology for the
testing was not available a the time of tria. Reasonable notice of the motion shdl be served
upon the State. (b) The defendant must present a prima facie case that: (1) identity wasthe
issuein thetrid which resulted in his or her conviction; and (2) the evidence to be tested has
been subject to achain of custody sufficient to establish that it has not been substituted,
tampered with, replaced, or dtered in any material aspect. (C) Thetrid court shal dlow the
testing under reasonable conditions designed to protect the State's interests in the integrity of
the evidence and the testing process upon a determination that: (1) the result of the testing has
the scientific potentid to produce new, noncumulative evidence materidly relevant to the
defendant's assertion of actua innocence; (2) the testing requested employs a scientific method
generdly accepted within the rdlevant scientific community.

[llinois was at the forefront of efforts to expand post-conviction forensc testing, as one of only two
gtates in the country to offer defendants the opportunity for post-conviction forensic testing to establish
innocence.®  In fact, lllinois served as the modd for many of the provisions of the pending federa
legidation to create the “Innocence Protection Act”. Divergent views with respect to the interpretation
of the Illinois Satute® recently arosein the lllinois Appellate Court.  The lllinois Supreme Court
granted leave to apped, Peoplev. Savory , 188 1ll. 2d 578 (2000), and resolved the divergent views.
The central question in these cases was whether the statute required that the forensic testing be so
conclusive so asto completely vindicate the defendarnt.

The lllinois Supreme Court rendered adecision in People v. Savory in May of 2001*° The Court
regjected the restrictive interpretation of the statute adopted by the Third District Appellate Court,
noting:

Thus, evidence which is“materidly relevant” to a defendant’s dlam of actua innocenceis

amply evidence which tends to significantly advance that dlam. The language used by the
legidature in section 116-3 does not support the appellate court’ s redtrictive interpretation of
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the statutory requirements. As our gppellate court has noted in other casesinvolving section
116-3, if the legidature had intended to limit application of the Satute to the ingances in which a
test result favorable to the defendant would, standing alone, lead to his complete vindication, it
would have chosen a different way of expressing the statutory requirements. People v. Savory,
197 111. 2d 203, 213.

The Commission unanimoudy supports the Supreme Court’ s interpretation of the Statute. Post-
conviction DNA testing has dready exonerated a significant number of individudsin lllinois. In cases
where actual innocence isinvolved, the better practice isto afford a defendant every reasonable
opportunity to establish facts which could lead to his or her exoneration.

Last year, Governor Ryan signed into law an aggressive statute with respect to evidence retention.
[llinois statutes now require, effective January 1, 2001, that physical evidencein a murder prosecution
must be preserved indefinitely. See 725 ILCS 5/116-4. Under 116-4 (b)(1), retention and
preservetion of the evidence shal be " permanent” unless the law enforcement agency obtains a court
order, with notice to the defendant, permitting its destruction. 116-4 (c.). The requirement that
physica evidence be preserved, dong with the provisons permitting post-conviction forensic testing,
should provide more confidence that every defendant will have the opportunity to establish his or her
innocence, whether before or after tridl.

Recommendation 26 :

The provisons governing the Capital Litigation Trust Fund should be construed broadly so as
to provide a sour ce of finding for forensic testing pursuant to 725 ILCS 5/116-3 when the
defendant faces the possibility of a capital sentence. For non-capital defendants, provisions
should be made for payment of costs of forensic testing for indigents from sour ces other than
the Capital Litigation Trust Fund.

The Commission has aso unanimoudy recommended that funding under the Capitd Litigation Trust
Fund* be construed broadly to support forensic testing under this section. The statute, which the
Governor Sgned into law in 1999, provides for forensic testing of materials where such testing has the
scientific potentid to produce new, non-cumulative evidence materialy relevant to the defendant’s
cdams of actud innocence. The lllinois Supreme Court has construed the statute broadly, so asto
eliminate the need for the defendant to demondirate that testing will completely exonerate him. The
Commission has recommended that in capita cases, the statute should be broadly construed so asto
permit testing even where the results will not completely exonerate the defendant.

In light of these recommendations and the decision by the Supreme Court, it is prudent to state clearly
that the Commission contemplates that where a defendant facing the death pendty isindigent, the costs
of forengc testing should be born by the Capita Litigation Trust Fund. Additiond funding sources
should be identified to provide funds for payment of forensic testing for indigent defendantsin non-
capital cases.
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Notes - Chapter 3

1. For agenerd discusson of DNA testing, See Postconviction DNA Testing: Recommendations
for Handling Requests Nationa Ingtitute of Justice, September 1999, Chapter 3.

2. Redrriction Fragment Length Polymorphism Testing.
3. Polymerase Chain Reaction testing of Nuclear DNA.

4. For amore detailed discussion of the differences in testing, see “Postconviction DNA Testing:
Recommendations for Handling Requests,” Nationd Ingtitute of Justice, September 1999, Ch. 3.

5. See, “Three Cleared by DNA Tedts Enjoy Liberty After 15 Years,” New Y ork Times, December
6, 2001; Chicago Tribune seriesre: same.

6. More sophigticated DNA testing became available during the 1990's, and played arole in the
ultimate release of Verned Jmerson and Dennis Williams (two of the four men referred to as the “Ford
Heights Four”), Ronald Jones, Rolando Cruz, and Alex Hernandez.

7. “Sedttle man charged in Green River Cases: DNA tests link truck worker to 4 deathsin *80s,”
Chicago Tribune, December 6, 2001. The Tribune article described the December arrest of Gary
Leon Ridgway, after “new and sophisticated DNA tests’ linked him to semen found in four murder
victims, dl killed in the early 1980's.

8. “Man Charged in 7 Sayings,” Chicago Tribune, June 15, 2001.

9. See“State offers new Roscetti case details,” Chicago Tribune, February 9, 2002.
10. “Oklahoma Police Lab Scientist Probed,” Chicago Tribune, May 2, 2001.

11. “Oklahomato revist 3 murders,” Chicago Tribune, July 18, 2001.

12. According to the opinion, Ms. Gilchrist testified at trid that afollow up DNA test by the FBI lab
was “inconclusive’ when, in fact, her own notes of the telephone conversation with the FBI 1ab indicate
that the FBI results did not implicate the defendant and in fact, undermined Ms. Gilchrist’s opinions.
262 F. 3d 1063-4.

13. A complete copy of the 1997 report, and the one year follow-up report, isavailable onthe U.S.
Department of Jugtice website: http://mwww.usdoj.gov/oig/igspecrl.htm.

14. See: The FBI Laboratory: an Investigation into Laboratory Practices and Alleged
Misconduct in Explosives-Related and Other Cases, U.S. Department of Jugtice, Office of the
Inspector Generd, April, 1997, Executive Summary; http:/Aww.usdoj.gov/oig/fhilabl/
00exesum.htm.
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15. See: The FBI Laboratory One Year Later: A Follow-Up to the Inspector General’s April
1997 Report on FBI Laboratory Practices and Alleged Misconduct in Explosives-Related and
Other Cases (June, 1998), U.S. Department of Justice, Office of the Inspector Generd, June, 1998;
http:/Aww.usdoj.gov/oig/fbi 1lyr.htm.

16. The recent eventsinvolving the Roscetti murder, in which the conduct of an employee of the Sate
lab has been cdled into question, have received much attention in the media. Although the person
involved currently is employed by the state forensic |ab, the alegations of misconduct stem from work
completed a atime when she was employed by a crime lab operated by the Chicago Police
Department. The Chicago Crime lab was merged with the State lab in 1996. See “Crime lab defends
itsdf, analyst,” Chicago Tribune, July 20, 2001.

17. Survey of DNA Crime Laboratories, 1998, Bureau of Justice Statistics, U.S. Department of
Justice, February 2000, NCJ 179104 .

18. Barry Scheck, Peter Neufeld, Jm Dwyer, Actual Innocence, New Y ork: Doubleday (2000), p.
122.

19. Id.

20. Id. at 125.

21. Overdl funding issues are discussed in Chapter 13 of this Report.
22. “Crime lab defends itsdf, andlyst,” Chicago Tribune, July 20, 2001.

23. A firm commitment was made by Governor Ryan during 2001 to the hiring of additiona staff, and
the state has begun the hiring process for some 80 new forendic scientists. In addition, the state has
been outsourcing DNA testing for dmost 3 years, involving an annua funding commitment of
goproximately 2.5 million dollars.

24. “Subject” casesrefer to casesin which DNA is collected at a crime scene; “ convicted offender
samples’ are for the computerized database CODIS.

25. “U.S. Targets DNA backlog: Agency to spend $30 million to aid state crime labs,” Chicago
Tribune, August 2, 2001.

26. 1d.

27. See: Survey of DNA Crime Laboratories, 2001, Bureau of Justice Statistics, U.S. Department of
Justice, January 2002, NCJ 191191.

28. Report, p. 67.

29. See: “State offers new Roscetti case details,” Chicago Tribune, February 9, 2002.
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30. Survey of DNA Crime Laboratories, 1998, Bureau of Justice Statistics Special Report, February
2000, NCJ 179104, p. 8.

31. “U.S. targets DNA backlog,” Chicago Tribune, August 2, 2001.
32. P.A. 92-0040.

33. Information about the recommendations of the Nationd Commission DNA Evidence can be found
at www.ojp.usdoj.gov/nij/dnalcodisrc.html.

34. “Cops urged to tape their interrogations,” Chicago Tribune, January 6, 2002; the article details the
arrest and release of Corethian Bell, who confessed in a videotaped statement that he stabbed his
mother. According to the article, Mr. Bdll ismildly mentaly retarded, and DNA testing ultimately
linked another person dready in jal for asmilar crime, to the murder.

35. P.A. 92-0040.

36. See: Convicted by Juries, Exonerated by Science: Case Studiesin the Use of DNA
Evidence to Establish Innocence After Trial, Nationa Ingtitute of Justice Research Report, 1996
(case of Ronad Cotton).

37. See: Barry Scheck and Peter Neufeld, “DNA and Innocence Scholarship,” in Wrongly
Convicted: Perspectives on Failed Justice, ed. by Saundra D. Westervelt and John A. Humphrey,
Rutgers University Press: New Brunswick; 2001, p. 245.

38. Compare: Peoplev. Savory, 309 I1I. App. 3d 408 (1999; Third Dist.), People v. Rokita, 316 III.
App. 3d 292 (2000; Fifth Dist.) and People v. Urioste, 316 Ill. App. 3d 307 (2000; Fifth Dist.).

39. Peoplev. Savory, 197 Ill. 2d 203 (2001).

40. The Capita Litigation Trust Fund was created as part of the Capita Crimes Litigation Act. A
complete copy of the Act is contained in the Technica Appendix to this Report, published separately.
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Chapter 4 — Eligibility for Capital Punishment

Not every first degree murder caseis eligible for the death penalty. This Chapter addresses the
issue of how eligibility for the death penalty should be determined. The United States Supreme
Court requires that States narrow the potential class of those eligible for capital punishment by
adoption of statutes which apply the death penalty to some, but not all murders. The
Commission recommends substantial revision to the factors which enable the state to seek the
death penalty. Members of the Commission unanimously agreed that the list of 20 eligibility
factors existing under Illinois law should be reduced, and a majority of members favor limiting
death €eligibility to just five well-defined factors. While Commission members believe that all
murders are very serious, the death penalty should be reserved for only the most heinous of these
crimes.

INTRODUCTION

In Illinois, as dsewhere, gatutesimposing capital punishment identify certain factors related to the
murder which make it death-digible. The United States Supreme Court has found that sentencing
schemes which do not channd the discretion of the sentencer violate the Congtitution. The death penalty
cannot be applied broadly to every murder case’. In the yearsfollowing Furman, states with the death
pendty adopted a variety of standards to distinguish between those murders deserving of a sentence of
desth and those deserving of alesser punishment.

These sandards are referred to in this Report as “digibility factors” Some dtates refer to them as
“aggravating factors’. In lllinois, a person convicted of first degree murder cannot be sentenced to
desth unless one of the statutory digibility factorsis present.  The purpose of these digibility factorsis
to narrow the class of people upon whom the sentence of deasth may beimposed. Zant v. Sephens,
462 U.S. 872,103 S. Ct. 2733 (1983) Asthe United States Supreme Court noted in Zant:

. an aggravaing circumstance must genuinely narrow the class of persons digible for the
death penaty and must reasonably jugtify the imposition of a more severe sentence on the
defendant compared to others found guilty of murder. . . Our casesindicate, then that
datutory aggravating circumstances play a conditutionaly necessary function at the stage of
legidative definition: they circumscribe the class of persons digible for the degth pendty. 462
U.S. 862 at 878.

In Illinois, the death pendty isimposed in a bifurcated proceeding. Thefirst step in the proceeding isto

edtablish that the crime committed by the defendant fits into one of the defined factors that will make the
defendant desth digible. It isthe respongbility of the prosecution to prove beyond a reasonable doubt
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that the defendant fits into one of the statutory digibility factors. The prosecution is aso required to
prove that the defendant was 18 years of age or older at the time of the crime, as lllinois does not
impose the death penalty on persons under the age of 182 Once the defendant is found to be death
eligible, the proceedings move on to the second stage, where the prosecution may present additiona
materia in aggravation to establish why this particular defendant should receive the degth pendty. The
defendant is entitled to present mitigating evidence, that is, evidence which establisheswhy the degth
pendty should not be imposed.

Although lllinois has 20 digihility factors, an analyss of the casesin which a death pendty has been
imposed since 1977 reveds that only about haf of those digibility factors have ever been rdied upon in
reported opinions, and ardatively few of them are used regularly.®  The vast mgority of death pendty
casesin lllinois are based either upon the multiple murder digibility factor* or the “course of afdony”
digibility factor®. Other digibility factors appear at much lower rates in reported decisions®

SPECIFIC RECOMMENDATIONS

Recommendation 27 :
Thecurrent list of 20 digibility factors should bereduced to a smaller number.

The Commisson unanimoudy recommended that the current list of igibility factors be reduced. The
[llinois degth pendty datute contains alist of twenty digibility factors which can result in the impostion
of the degth pendty. The Satute, in its entirety, is set forth in the Appendix to bound with this Report.
The current list of digibility factors contained in the statute covers a broad array of circumstances,
including multiple murders, murder of a police officer, and murders occurring in correctiond ingtitutions
(both inmates and gtaff). Some have suggested that due to the large number of digibility factors, nearly
every first degree murder in Illinois could be digible for the desth pendty under one theory or another.’
Thereis no prohibition againgt basing degth digibility on more than one factor, and anumber of cases
in lllinoisinvolving the desth pendty rely upon dlegations that the defendant is degth digible based upon
two, and sometimes three, digibility factors®

The origina post-Furman death pendty act in lllinois, subsequently found invdidin Ricev.
Cunningham, 61 11l. 2d 353 (1975), contained six digibility factors® The subsequent 1977 statute,
when origindly enacted, had only seven digibility factors. The Act induded as digibility factors the
murder of a peace officer or firefighter; a murder of a correctiond officer or amurder at a correctiona
facility; multiple murders, murder occurring in the course of a hijacking; contract murder; murder in the
course of one of nine enumerated felonies; and the murder of awitness*®

Asde from minor changes and some technica amendments to reflect recodifications of other laws, the
basic framework for the death penalty statute remained unchanged through much of the 1980's. Mgor
additions to the statute began to occur in the late 1980's, and in the early 1990's, which ultimeately
expanded the scope of the statute to its present structure with some 20 digibility factors!* The
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“course of afdony” digibility factor has been amended to include some 15 qudifying felonies, which
has aso expanded the range of cases dligible for the death pendty.

It gppeared to the members of the Commission that to the extent that the death pendty was to remain
an effective Satute in terms of achieving its condtitutional objective of narrowing the class of casesto
which the pendty should be applied, the number of digibility factors should be reduced. There are
other, very serious pendties available under Illinois law to punish those committing first degree murder.
[llinois has among its sentencing options, the pendty of “naturd life’, which meansthat a defendant is
never digible for parole.? Leaving aside mora issues about retribution, the pendty of “naturd life’
represents a serious penalty which both punishes the perpetrator and protects society from further
harm. The Commission members unanimoudy expressed the view that the current proliferation of
eigibility factors, asfound in the Illinois desth pendty Satute, was unwise.

In addition, dthough Illinois has a gatute with some 20 digibility factors, rdatively few of them are
actudly used. An andysis of the more than 250 casesin which the death pendty has been imposed in
[llinois Since 1977 reveded that, athough Illinois has some twenty separate factors which might meke a
first degree murder case digible for the death pendty, only two digihility factors account for the vast
magjority of casesin which capital punishment has been imposed.®  Almogt hdlf of the casesin which
the death pendty has been imposed have been based upon the multiple murder digibility factor, (b)(3).
A large number of cases dso involve the “course of afelony” digibility factor (b)(6).1* Thesetwo
digibility factors occur together in roughly 17% of the cases™®  After diminating those casesin which
the multiple murder factor and the * course of afelony” factor appear together, the * course of afelony”
eigibility factor accounts for just over 40% of the cases in which the degth penalty has been impaosed.
The other digibility factors which gppear in reported decisons of the 1llinois Supreme Court, Sx
eigibility factors dtogether, appear a much lower ratesin reported decisions.

Reducing the number of digibility factors should lead to more uniformity in the way in which the degth
pendty isapplied in Illinois, and provide grester darity in the statute, while retaining capital punishment
for the most heinous of homicides. The scope of the statute should be narrowed.*®

Recommendation 28 :
There should be only five eigibility factors:

(2) Themurder of a peace officer or firefighter killed in the performance of higher official
duties, or to prevent the performance of higher official duties, or in retaliation for performing
his/her official duties.

(2) Themurder of any person (inmate, staff, visitor, etc.), occurring at a correctional facility.

(3) The murder of two or more persons as set forth in 720 ILCS 5/9-1(b)(3), asthat provision
has been interpreted by the Illinois Supreme Court.
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(4) Theintentional murder of a person involving the infliction of torture. For the purposes of
this section, torture meansthe intentional and depraved infliction of extreme physical pain for
aprolonged period of time prior to the victim's death; depraved meansthe defendant relished
theinfliction of extreme physical pain upon the victim evidencing debasement or perversion or
that the defendant evidenced a sense of pleasurein theinfliction of extreme physical pain.

(5) Themurder by a person who isunder investigation for or who has been charged with or
has been convicted of a crimewhich would bea felony under Illinoislaw, of anyone involved
in the investigation, prosecution or defense of that crime, including, but not limited to,
witnesses, jurors, judges, prosecutor sand investigators.

A magority of Commission members supported this recommendation to reduce the digibility factors
under Illinois law to the five factors enumerated above. This recommendation represents, in the
Commission mgority’sview, alig of digibility factors which will serve to achieve the Condtitutiona
requirement of gppropriately limiting the class of those who are digible for the deeth pendty in Illinais.

Making any recommendation of this type necesstates a determination about which murders should be
eligible for the death pendty. Any comparison of the gravity of individud murdersis inherently
problematic. In every murder case, the lossto the victim, and to his or her surviving loved ones, is
immeasurable. Consoling the surviving family members of homicide victimsfor such alossis
particularly difficult because the degth has resulted not from illness or accident, but from the conscious
act of another human being. Y et in reauthorizing the death pendty in severd cases'’, the United States
Supreme Court has said that execution is not permissible for al first-degree murders, and that a state
must have arationd manner, free of arbitrariness, for choosing those deliberate killings to be punished

capitally.

It was the consdered and unanimous judgment of the Commission that the number of digibility factors
in the Illinois death pendty scheme needed to be reduced. The continued expangon of the list of
eligibility factors has placed significant burdens upon the crimina justice system, as prosecutors and
courts struggle to fairly apply the ever evolving list of factors making a defendant digible for the degth
pendty. The resulting capital prosecutions have over-taxed the resources of the crimind justice system,
and, more important, reflect a degree of arbitrariness, when decisions across the state are compared.

There are various policy rationaes which are advanced in support of the death pendty. Oneraionde
that is frequently mentioned is that the death pendty operates as a generd deterrent to murder. The
merits of this proposition have been debated for decades now. Clear Satistical evidence that would
support capital sentencing on this basis is lacking; indeed, many academics suggest that existing studies
tend to show that capitd punishment isnot agenera deterrent to murder. See: Murder, Capital
Punishment, and Deterrence: A review of the evidence and an examination of police killings, by
William C. Bailey and Ruth Peterson (50 Journal of Socid 1ssues 53 (Summer 1994); Deterrence and
the Death Penalty: The Views of the Expertsby Michael L. Radelet and Ronald L. Akers (Journa
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of Crimina Law and Criminology, Northwestern University, Vol. 87, No. 1, Fal 1996) and
Challenging Deterrence: New Insights on Capital Punishment Derived from Panel Data, by
Craig J. Albert (60 U.Ritt.L.Rev.321, Winter, 1999). While there have been some studies which claim
to have found a deterrent effect (Ehrlich, |, The Deterrent Effect of Capital Punishment: A
Question of Life or Death, American Economic Review, Val. 65, 397-17; Dezhbakhsh, H. et d,
Does Capital Punishment have a Deterrent Effect? New Evidence from Post-Moratorium Panel
Data, January 2001), the greater weight of the research finds no evidence that the death pendty isa
measurable generd deterrent to murder. It isthe view of those Commission membersin the mgority on
this point that general deterrence cannot be used to judtify the degth pendty.

Accordingly, the Commission members in the mgority have recommended significantly reducing the
number of factud circumstances quaifying a person convicted of murder for digibility for the desth
pendty, limiting it to the most heinous homicides and to other circumstances widdy regarded as
presenting compelling public policy concernsin favor of execution. There are severd principd policy
rationales which seemed to provide compelling judtification for capita punishment to those who do not
reglect the death pendty on mord or other grounds:

1. Certain crimes, even when compared to other first-degree murders, are so heinous and shocking
that any other community response minimizes the magnitude of the offense, and

2. Incapacitating persons with a clearly demonstrated propensity to murder again, and

3. To provide punishment in factua Stuations where a capitd sentence is the only form of meaningful
punishment, such as where a person dready sentenced to life imprisonment commits murder, and

4. Circumstances where paramount state interests have long been believed to exist, such asin the case
of murdered law enforcement officers and firefighters whose lives are at risk every day for the sake of

public sfety.

If the death pendlty continues to be gpplied in lllinois, amgority of Commission members believed that
it should be tailored to further these objectives, while minimizing the opportunities for arbitrary
goplication of this most severe form of punishment.

Murders of peace officers, firefighters and of any person at a correctiond ingtitution

There are some unique Situations where a unique societd response is extremely important from a public
policy point of view, and where paramount State interests have long been believed to exist. These
proposed digibility factors were included in the origina degth pendty scheme, subsequently held
uncongtitutiond by the lllinois Supreme Court in Rice, and in the 1977 Act which replaced the 1973
Act . Police officers and firefighters are placed in dangerous Situations on a daily bad's, including the
risks associated with potentidly violent Stuations. The most severe pendties available should be
imposed on someone convicted of the murder of apolice officer or firefighter.
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The context of a correctiona indtitution also presents a unique Situation requiring such a unique
response. These inditutions are responsble for the care and management of a population which is
sgnificantly more violent than the population outsde. Correctiond officers smilarly place themsdves,
on adaly badsis, in ajob which exposes them to asgnificant risk of harm. It is dso important that
fellow inmates be protected from violent conduct and risk of death so that order can be maintained in
correctiona ingtitutions. Furthermore, because many prisoners are aready serving extended prison
terms or life sentences, the death pendty serves as the only punishment for murder. Any defendant
who is convicted of amurder occurring at a correctiond ingitution of any person in the inditution, such
asacorrectiond officer, inmate or vigitor, should be digible for the degth pendlty.

Multiple murders
The Commission has aso recommended retention of the multiple murder digibility factor, asit has been
congrued by the Illinois Supreme Court. That digibility factor provides asfollows:

(3) the defendant has been convicted of murdering two or more individuas under subsection (a)
of this Section or under any law of the United States or of any state which is substantidly smilar
to subsection () of this Section regardiess of whether the degths occurred as the result of the
same act or of severd related or unrelated acts so long as the deaths were the result of either an
intent to kill more than one person or of separate acts which the defendant knew would cause
degath or create a strong probability of death or greet bodily harm to the murdered individua or
another;

The provisons of the multiple murder digibility factor require ether that the defendant commit two
murdersin asngle incident, or that the defendant commit only one murder but has a prior conviction for
first degree murder. The eligibility factor is dready narrowly drawn to require that the defendant be
convicted of ether intentiona murder, or of acts which he should know would result in death or greet
bodily harm.

The Illinois Supreme Court has congtrued this digibility factor so asto require the State to show a
gpecific mental state — either intentional murder or “knowing” murder, where the State establishes that
the defendant knew that the activity would cause death or a strong probability of death.*® Under this
interpretation, a conviction for first degree murder based upon afelony murder theory would not, by
itsdlf, justify the impogtion of the deeth pendty. The Supreme Court has held in a series of cases that
the State must prove the requisite menta state. See People v. Chapman, 194 I11. 2d 186 (2000),
(jury’sfinding of guilt on two separate counts of intentiona murder legally sufficient to sustain their
subsequent finding of death eigibility under (b)(3)); People v. Caballero 102 11l 2d 23 (1997) (intent
required for felony murder is only that to commit underlying felony; (b)(3) requires separate intent to kill
(as does (b)(6)), dthough defendant may be convicted on an accountability theory for conduct
evidencing hisintention to commit premeditated murder); People v. West, 187 I11. 2d 418, (1999)
(reversing degth sentence on the ground that the State had failed to affirmatively prove that the
defendant’ s prior murder conviction involved intentiona or knowing murder).
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Murder invalving torture

This recommendation aso suggests arevised statement of the digibility factor concerning torture.
Conggtent with the view of the Commission’s mgjority that a desth pendty scheme should address the
most aggravated and shocking murders, a recommendation has been made to clarify the terms under
which a person committing a murder involving torture would be digible for the death pendty. Illinois
currently has an digibility factor based on torture, which reads as follows:.

The murder was intentional and involved theinfliction of torture. For the purpose of this
section, torture means the infliction of or subjection to extreme physicad pain, motivated by an
intent to increase or prolong the pain, suffering or agony of the victim. 720 ILCS 5/9-1(b)14

The Commission recommends that the language be dtered to provide asfollows.

Theintentiona murder of a person involving the infliction of torture. For the purposes of this
section, torture means the intentiona and depraved infliction of extreme physica pain for a
prolonged period of time prior to the victim's death; depraved means the defendant relished the
infliction of extreme physica pain upon the victim evidencing debasement or perversion or that
the defendant evidenced a sense of pleasure in the infliction of extreme physicd pain.

A number of gates include an digibility factor within their desth pendty schemes based upon
circumstances of the desth demongtrating brutd, heinous activity or activity involving wanton crudty.
The Commission examined provisons from severa states with respect to definitions of torture, including
Arkansas'® and New Y ork?. The recommendation advanced above is a combination of the provisions
contained in the Arkansas and New Y ork statutes.

Murder which impacts the judicia system

Thefind provison that the Commisson mgority recommends has to do with amurder that essentidly
obstructs justice or impedes the investigation or prosecution of acrime. lllinois has a provision relating
to the murder of awitness, which provides asfollows.

the defendant committed the murder with intent to prevent the murdered individua from
tedtifying in any crimina prosecution or giving materid assstance to the State in any
investigation or prosecution, ether againg the defendant or another; or the defendant
committed the murder because the murdered individua was awitnessin any prosecution or
gave materid assgance to the State in any investigation or prosecution, either againg the
defendant or another 720 ILCS 5/9-1(b)(8)

The Commission mgority has recommended that a provision be retained substantidly as follows:
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The murder by a person who is under investigation for or who has been charged with or has
been convicted of a crime which would be a felony under Illinois law, of anyone involved in the
investigation, prosecution or defense of that crime, including, but not limited to, witnesses,
jurors, judges, prosecutors and investigators.

The intention of the recommendation is to broaden the scope of (b)(8) somewhat by making a murder
of anyone connected with the system, whether as awitness, juror, judge, prosecutor, defense attorney
or invedtigator, digible for the death pendty. This adjusment reflects an andysis of the digibility factors
from other sates, and advancesthe god of insuring the integrity of the judicid system. Murders which
Seek to obgtruct justice or impede the investigation or prosecution of a crime affect the underlying
integrity of the sysemin a seriousway. Asimportant, for adefendant or suspect facing the prospect of
aprison term for much or dl of hislife, a deeth sentence will often represent the only significant
enhancement in punishment beyond that which the offender aready faces.

Exdusion of “course of afdony” digibility factor

Commission membersin the mgority on this recommendation recognize that one of the more
controversid issues with respect to the proposd for the new and severely curtailed death penaty
schemeisthe dimination of the *course of afelony” digibility factor (9-1(b)(6)). The excluson of this
factor was not an oversight by the Commission, and there are a number of reasons for the
recommendation.

The “course of afdony” digibility factor, when origindly enacted in the 1977 Act, enumerated nine
felonies which resulted in the potentia for deeth digibility. The ligt of felonies contained in the “course
of afdony” digibility factor has now increased to fifteen.?  Despite the fact that the digibility factor is
narrowly drawn in terms of its requirement for actud participation in the killing by the defendant and
intent on the part of the defendant, the long list of felonies included within its scope could make dmost
any firg degree murder digible for the desth pendty. While amgority of Americans both insde and
outsde lllinois support the concept of a death pendty, it is unlikely that support extends to making
every murder degth digible. A statutory scheme which makes every murder deeth digible would dso
run afoul of condtitutiona concerns.

Since S0 many firgt degree murders are potentidly death digible under thisfactor, it lendsitsdf to
disparate application throughout the state. This digibility factor isthe one mogt likely subject to
interpretation and discretionary decison-making.  On baance, it was the view of Commission
members supporting this recommendation that this digibility factor swept too broadly and included too
many different types of murders within its scope to serve the interests capital punishment is thought best
to serve,

A second reason for excluding the “course of afdony” digibility factor isthat it isthe digibility factor

which has the greatest potentid for disparitiesin sentencing dispositions. If the god of the deeth pendty
system isto reserve the most serious punishment for the most heinous of murderers, this digibility factor

-72- CHAPTER 4



Commission on Capital Punishment
April 15, 2002

does not advance that god. Under this eigibility factor, dl that isrequired for death digibility isthet the
defendant persondly participate in (or be legdly accountable for) conduct which he knows will cause
degth or which he should know will cause death, and that the activity is committed in the course of one
of the enumerated felonies. This means that a defendant who robs a store, and who commitsasingle
murder during the course of that robbery, can be sentenced to death even if thisisafirst offense and
there is no substantia crimina record. While such a defendant should be subject to a serious
punishment for the taking of alife, thistype of offense differs substantidly from a Stuation where the
defendant has killed multipletimes.  Although making judgments which differentiate between murders
may be difficult, it must be donein order to insure that the capita sentencing process sufficiently
narrows the class of those digible for the death pendty.

It istrue that the “course of afdony” digibility factor reaches some murders which are dso heinous and
brutd. However, it was the view of Commission membersin the mgority on this proposa that it invites
the possibility of excessvenessin the desth sentencing process and should therefore be diminated asa
factor making the defendant ligible for the death pendty. Other serious pendties exist which will serve
the ends of judtice sufficiently in this instance.

Research undertaken by the Commission with respect to digibility factors reveded that dthough this
eigibility factor is used frequently by Illinois prosecutors, it is aso frequently combined with other
digibility factors? Inlight of this, its dimination will not necessarily limit the prosecutor’s ability to
seek and obtain a death pendty in lllinois, including in many cases to which this factor had previoudy
been applied.

Minority view - Limitation on eligibility factors

Commisson members in the minority on thisissue generdly support the concept that the number of
eigibility factors exigting under Illinois law should be reduced. The legidature should underteke a
serious debate on thisissue, with the intention of addressing the problems presented by a proliferation
of digibility factors. Although Commission members unanimoudy support the concept of reducing the
number of digibility factors, thereis adivergence of views about whether the digibility factors
enumerated by the Commission members in the mgority represent the most gppropriate framework.

Missing from thisligt is the provison which makes a defendant digible for the degth pendty for

committing amurder in the course of afdony (9-1(b)(6)). The existing digibility factor under Illinois
law reads asfollows:

(6) the murdered individua was killed in the course of another felony if:
(8 the murdered individud: (i) was actudly killed by the defendant, or (ii) received

physicd injuries persondly inflicted by the defendant substantialy contemporaneoudy with
physical injuries caused by one or more persons for whose conduct the defendant is legally
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accountable under Section 5-2 of this Code, and the physicd injuriesinflicted by ether the
defendant or the other person or persons for whose conduct he is legally accountable caused
the desth of the murdered individud; and

(b) in performing the acts which caused the degth of the murdered individua or which
resulted in physica injuries persondly inflicted by the defendant on the murdered individud
under the circumstances of subdivision (i) of subparagraph (a) of paragraph (6) of subsection
(b) of this Section, the defendant acted with the intent to kill the murdered individud or with the
knowledge that his acts created a strong probability of desth or great bodily harm to the
murdered individua or another; and

(¢) the other fdlony was one of the following: armed robbery, armed violence, robbery,
predatory crimina sexud assault of a child, aggravated crimina sexud assault, aggravated
kidnapping, aggravated vehicular hijacking, forcible detention, arson, aggravated arson,
aggravated saking, burglary, resdentia burglary, home invasion, calculated crimina drug
conspiracy as defined in Section 405 of the lllinois Controlled Substances Act, streetgang
crimind drug conspiracy as defined in Section 405.2 of the Illinois Controlled Substances Act,
or the attempt to commit any of the felonies listed in this subsection (c);

Nearly every state with a degth pendty scheme has an digibility factor based upon a murder occurring
in the course of afdony. Inlllinais, the digibility factor has been narrowly crafted to require (i.)
persond participation by the defendant in the killing, or (ii.) conduct for which the defendant is legdly
accountable which resultsin the deeth. It also requires that the defendant either have intended the
killing, or have the knowledge that the actions create a strong probability of deeth or great bodily harm.
Mere participation in afelony in which someoneis inadvertently killed would not result in degth
eigibility. Eligible felonies under the Satute are serious fonies involving the potentia for serious bodily

injury.

A verson of the “course of afdony” digibility factor wasincluded in the origind death pendty scheme
passed following Furman v. Georgia. See Rice v. Cunningham, 61 I1l. 2d 353, 357 (1975). The
“course of afelony” factor was included in the subsequent re-enactment of the death pendty scheme,
following the Supreme Court’ sfinding that the initid statute was uncongtitutiond in Rice.

It isthe view of Commisson membersin the minority on this issue that there are sound policy reasons
for including the “course of afdony” digibility factor in the Satute. This atutory provison permitsthe
gpplication of the death pendty to some murders which are, in fact, quite brutal and heinous.
Regardless of whether it acts as a specific deterrent, it places the responsibility for the consegquences of
violent conduct squarely on the shoulders of those who choose to commit such acts. Thellllinois
legidature has generdly supported the “ course of afelony” digibility factor as ameans of seeking to
deter violent crime.
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Asthe Commission’s research on the digibility factors shows, the “course of afdony” digibility factor
isone that isfrequently relied upon by prosecutorsin Illinois to seek the deeth pendty. Thefact that
juries have been, and continue to be, willing to impose the death pendty in circumstances described by
that eigibility factor displays a societd consensus that such crimes represent instances where death is an
appropriate penalty.
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Notes - Chapter 4

1. The mandatory gpplication of the death pendty was held uncongtitutiona in Robertsv. Louisiana,
428 U.S. 325, 96 S. Ct. 3001 (1976).

2. The statute provides. (b) Aggravating Factors. A defendant who at the time of the commission of
the offense has attained the age of 18 or more and who has been found guilty of first degree murder
may be sentenced to death if: . . .”(the digibility factors follow).

3. The Commisson's andyss identified eight of the twenty existing digibility factors as having
gppeared in reported decisons of the [llinois Supreme Court in death pendty cases. Additiond
information regarding the digibility factors gppearing in reported decisonsis contained in the Technica
Appendix to this Report, published separatdly.

4. (b)(3) of the gtatute, which makes a defendant eligible for the death penalty where he or she has
been convicted of two or more intentiond murders. See 720 ILCS 5/9-1(b)(3).

5. (b)(6) of the statute, which makes a defendant igible for the desth penalty where he or she has
committed an intentiona murder, or committed acts which he or she knows should result in death or
great bodily harm, in the course of one of the fifteen felonies enumerated in the statute. See 720 ILCS
5/9-1(b)(6).

6. Information about eigibility factorsin reported decisonsis contained in the Technicad Appendix,
published separately.

7. If thisisin fact true, then the lllinois satute would run likely run afoul of conditutiona requirements;
See, for example, Robertsv. Louisiana, 428 U.S. 325 (1976) invdidating a Louisana scheme which
imposed a mandatory degth sentence for murders faling into any one of five categories.

8. Thedigibility factors which gppear in reported decisons from the Illinois Supreme Court are
described in the Technical Appendix, published separately.

9. Murder of a peace officer or fireman, murder of an employee of DOC or someone present & the
indtitution, multiple murder, murder resulting from a hijacking, murder pursuant to a contract, murder in
the course of one of five enumerated felonies. Rice, 61 I11. 2d 356-7.

10. See P.A. 80-26.

11. The Appendix found at the end of this Report contains a chart displaying the various public acts
which have revised the death pendty statute with respect to digibility factors.

12. See 730 ILCS 5/3-3-(d) “No person serving aterm of naturd life imprisonment may be paroled or
released except through executive clemency.”
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13. The Commisson’s anaysis reviewed casesin which the deeth penaty had been imposed and the
Illinois Supreme Court had issued an opinion. The Appendix to this report contains summaries of the
results of this research. Additiona detail with respect to the method used to gather and analyze data,

aong with tables digplaying the cases reviewed, is contained in the Technica Appendix to this Report,
published separately.

14. Tablesin the Technical Appendix to this Report display the number of cases in which a particular
eigibility factor gppears. The multiple murder factor gppearsin just over 46% of reported Illinois
opinions, while the “course of afeony” factor appearsin 60%. Of the other factors which appear in
reported decisions, only one appearsin more than 10% of the cases, and the others appear at rates that
are subgtantially below 10%. (Note: figures will not add to 100%, as more than one factor may be
present in agiven case.)

15. Asmore than one digibility factor may appear in aparticular case, percentages used in this section
will not equal 100 % Asaresult, statistics have been reported on the basis of the percentage of cases
in which that digibility factor gppears, regardiess of other digibility factors which may aso be present in
the case.

16. At least one prosecutor has suggested that tates can avoid problems by narrowing the scope of
the digibility factorsin their sentencing schemes. DuPage County Prosecutor Joseph Birkett
recommended that the State of Washington could improve its death penaty scheme by limiting the
eigibility factors to the “most common reasons for putting someone on degth row.” See, specia series
on Washington’ s death pendty, Seettle Post-Intelligencer, August 7, 2001.

17. See Zant v. Sephens, 462 U.S. 862, 103 S. Ct. 2733 (1983), especialy footnote 15.

18. lllinois has one first degree murder Satute, but three types of first degree murder which may be
proven. Thefirg isan intentiona form of murder, where the defendant actudly intends to murder the
person. The second is often referred to in the case law as “knowing” murder, where the defendant
commits acts without the specific intent to kill someone, but in committing those acts the defendant
should know that desth or great bodily harm would result. The third form of 1% degree murder is
“felony” murder, where a death results as aresult of the commission of afelony by the defendant.
Felony murder does not require an intent to kill. See e.g.: People v. Brownell, 79 11l. 2d 508, 524
(1980) (No digtinction in Illinois between capita and non-capital murder); People v. Caballero, 102
1. 2d 23, 44 (1984).

19. Arkansas, A.C.A.5-4-604 (8)(A).
20. New York Consolidated Pena Laws— 125.27, ().

21. 720 ILCS5/9-1(b)(6)(c) provides asfollows: the other felony was one of the following: armed
robbery, armed violence, robbery, predatory crimina sexud assault of a child, aggravated crimina
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sexud assault, aggravated kidnapping, aggravated vehicular hijacking, forcible detention, arson,
aggravated arson, aggravated stdking, burglary, resdentid burglary, home invasion, caculated crimind
drug congpiracy as defined in Section 405 of the Illinois Controlled Substances Act, streetgang crimind
drug conspiracy as defined in Section 405.2 of the Illinois Controlled Substances Act, or the attempt to
commit any of the felonies listed in this subsection (c).

22. Thesetwo digihility factors appear together in roughly 17% of reported cases.
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Chapter 5 — Prosecutors Selection of Cases for Capital Punishment

This Chapter focuses on the responsibility of the prosecutor to select cases in which capital
punishment will be sought. Existing Illinois Statutes grant broad discretion to the State's
Attorney of an individual county on the question of whether or not to pursue capital punishment.
The Commission unanimously recommends that voluntary statewide standards be adopted by
prosecutorsin Illinois to identify when capital punishment should be sought in a particular case.
A majority of Commission members believe that a mandatory, state-wide review of

prosecutorial decisions about whether to seek capital punishment should be instituted.
Commission members unanimously support the recently adopted Supreme Court rule which
requires the prosecutor to give notice to the defendant within 120 days of the State’ sintention to
seek the death penalty.

INTRODUCTION

Under the lllinois death pendty scheme, a sentencing hearing to impose the deeth pendlty is conducted
“Where requested by the State,” (720 ILCS 5/9-1(d)). This provision has been interpreted to grant
broad discretion to an individua state's attorney as to whether or not to seek the degth pendty ina
particular case. Generally speaking, prior to the adoption of the 1977 Act, the question of sentence
was conddered to be primarily ajudicid function. The 1977 Act specificaly delegated the decison
whether or not to seek this severe sentence to the prosecution, and the Illinois Supreme Court has held
thet this legidative grant of discretion isvalid. Carey v. Cousins, 77 I1l. 2d 531, 397 N.E. 2d 809
(1979).

Following Carey, the lllinois Supreme Court has continued to hold that the delegation of authority by
the legidature to the prosecution valid. While there have been cases chalenging this devolution of
power to ate' s attorneys on the ground that the discretion vested in an individua prosecutor is without
appropriate standards, the Illinois Supreme Court has found that the Statute does not violate
condtitutiond rights

SPECIFIC RECOMMENDATIONS
The Commission recognized thet thereis vaue to the idea of granting discretionary authority to

prosecutors to make decisions about whether to seek death in a particular case. Commission members
were unanimoudy of the view that improvements could be made to the process by which those
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determinations are made. Commission members had varying opinions as to the best method to make
such improvements.

Recommendation 29:

Thelllinois Attorney General and thelllinois State' s Attor neys Association should adopt
recommendations asto the procedures State's Attor neys should follow in deciding whether or
not to seek the death penalty, but these recommendations should not have the for ce of law, or
be imposed by court ruleor legidation.

One of the criticisms of the operation of the Illinois desth penalty scheme has been that the Satute
granting this discretion to the prosecution contains no standards e ucidating the criteriato be consdered
in determining whether or not to seek the death pendty in aparticular case:? In some counties,
prosecutors have established procedures which define a process they will follow to determine whether
or not to seek the death pendty. This process may include meetings with defense counsd and
consderation of both aggravation and mitigation evidence a an early stage in the proceedings.

However, thereis no requirement that the prosecutor in an individua county follow any of these
processesin reaching his or her decision about whether to seek the death penaty. Asaresult, the
decison making process in each of the 102 countiesin Illinois can be, and often is, different. While
individualized decision-making can be adesirable god, there is a strong societd interest in insuring that
the crimind laws of the state are applied in a uniform method throughout the state.

The Commission unanimoudly recommends that written state-wide protocols be adopted voluntarily,
based upon input from both the 1llinois Attorney Genera and the Illinois State’' s Attorney's Association.
The recommendation suggests that procedures be developed voluntarily, and not imposed on
prosecutors by legidation or the Illinois Supreme Court.

In congdering this recommendation, the Commission reviewed state-wide protocolsin effect in the
gate of New Jersey which guide county prosecutors in making death pendty determinations. These
written guiddlines are developed by the New Jersey Attorney Generd, who, by virtue of decisond law,
has generd supervisory authority over County Prosecutors in the state. The preamble to the written
New Jersey guidelines provides, in part, asfollows.

Because of the sgnificance of the concerns of the legidature for the victims of these egregious
crimes and dso as to the penalty involved, the prosecutor must establish guiddines which
ensure arationa procedure for the designation of a capital case. Because there are twenty-one
county prosecutors, each must screen the homicide cases occurring within his respective
jurisdiction and decide whether or not the statutory notice of aggravating factors should be filed
inaparticular case. It isthrough this charging process that each prosecutor implementsthe
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intent of the legidature and ultimatdly that of the people of the State. Isit neither desirable nor
acceptable to have a capita charging standard dependent upon individud attitudes®

The guiddines include a requirement that each county prosecutor establish within hisor her officea
committee to review homicide cases in which the death pendty may be sought, to assist the prosecutor
in making the determination as to whether to seek the death pendlty. The prosecutor isrequired to
evauate whether there is proof beyond a reasonable doubt of at least one aggravating factor in the

case, and to condder “dl known information tending to establish mitigating factorsin the casg”’ in
determining whether a case warrants a death pendty prosecution.

State' s attorneysin Lake, DuPage and Cook Counties have advised the Commission that they aready
utilize the concept of areview committee within their respective offices to assst the State’ s attorney in
screening cases which are potentidly digible for the death pendty. It isagood ideato condtitute such
an internd review committee to provide a thorough analysis of whether a particular case warrants the
death pendty. Written state-wide protocols for prosecutors would provide voluntary guidance for dl
prosecutorsin the state with respect to how such an evaluation may best be conducted. For example,
in making a decison about whether to pursue the degth pendty, an individua prosecutor should
consider not only whether the case meets the basic requirements to be death igible under the Satute,
but should also consider the degree to which the evidence is sufficient to warrant such a serious penalty.
Some prosecutors aso consider the character and background of the defendant, including any potentia
mitigating evidence, as critica to thelr decison-making process. State-wide protocols would insure that
prosecuting atorneys give careful consideration to al aspects of the case in making the ultimate decison
about whether to seek the death penalty.

The federd death pendty is administered throughout the United States pursuant to written protocols
contained in the U.S. Attorney’s Manua.* Section 9-10.080, Standards for Determination, provides,
in part, asfollows:

In determining whether or not the Government should seek the deeth pendty, the United States
Attorney, the Attorney Generd's Committee, and the Attorney Generd must determine whether
the Statutory aggravating factors applicable to the offense and any non-statutory aggraveting
factors sufficiently outweigh the mitigating factors applicable to the offense to judtify a sentence
of degth, or, in the absence of any mitigating factors, whether the aggravating factors themselves
are sufficient to judtify a sentence of death. To qualify for consderation in thisanayss, an
aggravating factor must be provable by admissble evidence beyond a reasonable doubt.
Because there may be little or no evidence of mitigating factors available for consderation at the
time of this determination, any mitigeting factor reasonably raised by the evidence should be
deemed established and weighed againgt the provable aggravating factors. The analyss
employed in weighing the aggravating and mitigating actors that are found to exist should be
quaitative, not quantitative: a sufficiently strong aggravating factor may outweigh severd
mitigating factors, and a sufficiently strong mitigating factor may outweigh severd aggravating
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factors. Weak aggravating or mitigating factors may be accorded little or no weight. Findly,
there must be subgtantid admissible and reliable evidence of the aggravating factors.

The written protocols do not subgtitute for the individualized determination with respect to particular
cases, but they do suggest the manner in which evidence should be weighed, and factors in both
aggravation and mitigation considered.®> Such protocols provide important guidance in how to
gpproach an evauation which potentidly involves the difference between life and deeth.

Recommendation 30:

The death penalty sentencing statute should berevised to include a mandatory review of
death digibility undertaken by a state-wide review committee. In the absence of legidative
action to make thisa mandatory scheme, the Governor should make a commitment to setting
up avoluntary review process, supported by the presumption that the Governor will commute
the death sentences of defendants when the prosecutor has not participated in the voluntary
review process, unlessthe prosecutor can offer a compelling explanation, based on
exceptional circumstances, for the failureto submit the casefor review.

The state-wide review committee would be composed of five members, four of whom would be
prosecutors. The committee would develop standardsto implement the legidative intent of
the General Assembly with respect to death eligible cases. Member ship of the committeg, its
terms and scope of powersare set forth in the commentary below.

While Commission members unanimously supported the development of voluntary statewide standards
by prosecutors, a mgority of the members of the Commission expressed the view that this alone was
not enough to insure uniform, statewide application of the death pendty and prevent disproportionate
gpplication of the deeth pendty statute. As aresult, Commission members supported the crestion of a
date-wide review committee congtituted as follows:

Composition: The state-wide review committee would be composed of 5 members: (1) the
elected Attorney General or hisor her designee; (2) the elected State’ s Attorney of Cook County
or hisor her designee; (3) the current president of the Illinois Sate’ s Attorneys Association; (4) a
Sate’ s Attorney from some County other than Cook chosen by a lottery; and (5) aretired judge,
preferably with experiencein criminal law and/or appellate level cases, who would be appointed
by the Governor.

Terms of members. The Attorney General and the State’ s Attorney of Cook County would
serve on the Committee during their four year terms of office (due to the difference in election
schedules, these two terms would actually be staggered). The President of the State’ s Attorney’s
Association would serve for a one year term. The State’ s Attorney chosen by lottery would serve
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for a one year term. The Retired Judge would serve for a four year term. In thisway, there
would be a majority of the members who would serve four year terms (although staggered
somewhat) so the Committee would have stability; there would be several members with shorter
terms to enable a rotation through the process with some regularity.

Scope of powers:  The purpose of the state-wide committee is to review and approve the
decision to seek the death penalty in death eligible cases. The Committee would grant approval
by majority vote. The review should be confidential, and based upon standards devel oped by the
Committee to carry out the intentions of the legislature with respect to the death penalty statute.
Defense counsel should be allowed to present information to the Committee with respect to the
defense view of whether the death penalty is appropriate. Information presented to the
Committee would be available to both sides (prosecution and defense), except that defense
counsel could request confidentiality of information that would not otherwise be subject to
discovery. The prosecution could request confidentiality of information necessary to protect the
security of any individual.

The state-wide review committee proposed in this recommendation would address more directly the
chdlenge of how to promote uniformity throughout the state with respect to sandards for deciding
whether or not the death pendty should be sought in afirst degree murder case. The recommendation
contemplates that the state-wide review committee would have responsibility for gpproving the decison
to seek the death pendty by an individua prosecutor. If the review committee did not approve the
decision to seek death in aparticular case, the prosecutor would not be authorized to seek the death

pendty.

The Commission contemplates that this recommendation would be incorporated into the degth pendty
datute, and that the review by the committee of the decision to seek the death pendty would be
mandatory. The Commission aso consdered the impact of the new Supreme Court rules, effective
March 1, 2001, which now require the State’ s Attorney to file awritten notice within 120 days of hisor
her intention to seek the death penaty. (See Recommendation 31, which follows). The Commisson
does not believe it is necessary for this mandatory review by the statewide committee to be completed
prior to the expiration of the 120 period; however, it should be completed prior to the commencement
of trid.

It isimportant that andards relating to the most serious pendty imposed by law be gpplied in a
uniform and rationa manner in al parts of the Sate in order to avoid the disparate application of the
degth pendty. The Governor certainly has a strong interest in insuring that crimina penaties are gpplied
in auniform manner throughout the state.  The suggested procedure is not unlike that imposed on U.S.
Attorneys across the United States.  The death pendty may not be sought in the federd system without
the prior written approva of the Attorney Generd of the United States® U.S. Attorneys are required
to submit materids explaining their request for death penaty gpprova to the Department of Justice,
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which turns those materias over to the Capita Case Unit. The Capitd Case Unit reviews the materids
in the following process:

Each of the documents provided in support of a recommendation to seek the death pendty and
any submissions by defense counsd, shal be reviewed by a Committee appointed by the
Attorney Generd. Counse for the defendant shal be provided an opportunity to present to the
Committee the reasons why the desth penalty should not be sought. If the Committee decides
to permit an ord presentation, it will ordinarily occur viaavideo conference. The Committee
will consider dl information presented to it, including any evidence of racid bias againg the
defendant or evidence that the Department has engaged in a pattern or practice of racid
discrimination in the adminigtration of the Federd death pendlty. After considering al
information submitted to it, the Committee shal make a recommendation to the Attorney
Generd. The Attorney Generd will make the fina decison whether the Government should file
aNotice of Intention to Seek the Death Penalty. Section 9-10.050, U.S. Attorney’ s Manual.

The lllinois degth pendty statute currently provides:

(d) Separate sentencing hearing. Where requested by the State, the court shal conduct a
Separate sentencing proceeding to determine the existence of factors set forth in subsection (b)
and to congder any aggraveting or mitigating factors as indicated in subsection (c).

This section of the statute was construed by the Illinois Supreme Court in Carey v. Cousins, 77 11l. 2d
531, 397 N.E. 2d 809 (1979.) In a4 to 3 decison, the lllinois Supreme Court found that the statute
did not violate the separation of powers doctrine by ingppropriatdy involving the prosecutor in the
judicial function of sentencing, nor wasiit violaive of the Eighth Amendment since it could not be
presumed that a prosecutor would act in a tandardless fashion.” The Court’s opinion did not suggest
that the prosecutor’ s authority under the statute was of congtitutiona dimension, but recognized thet it
had been delegated to prosecutors by the legidature®

The recommended statutory review procedure will not give rise to condtitutional problems. While the
office of State’s Attorney is created by the Illinois Congtitution, the powers and duties exercised by the
State’ s Attorneys are defined by statute. See 55 ILCS 5/3-9. The lllinois Supreme Court recently
consdered the scope of the State' s Attorney’ s authority under 1llinoisin a somewhat different setting in
Peoplev. 1zzo, 195 111. 2d 109 (2001). The court observed in that case:

The doctrine [of separation of powers] comesinto play when one branch seeksto exert a
subgtantia power belonging to another. [citations omitted] No such encroachment is present
here. Even if section 21-6 could be construed as shifting part of the State’ s Attorney’s
prosecutorid power to another set of government officids, which it cannot, such ashift isnot
inherently improper. The powers and duties of State' s Attorneys are defined by statute (55
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ILCS 5/3-9005) and can be revised by statute. Although a separation of powers problem
would arise if such arevison had the effect of trandferring prosecutorid power to the judiciary
or to the legidature itsdlf, no possible clam can be made that section 21-6 has such an effect.
|zzo, 195 1ll. 2d at 117.

In view of the fact that the prosecutor’ s authority to seek the death pendty in the first ingtance is
derived from the statute creating the entire sentencing scheme, a satutory amendment reducing the
breadth of prosecutorid discretion would comport with the Illinois Congtitution and decisond law.

Such a state-wide review process will promote better state-wide uniformity in decisions about whether
or not to seek the death pendty. Under present law, the elected state’ s attorney of each of the 102
countiesin Illinois has the discretion to decide when and where to seek the degth pendty. Each
prosecutor is free to adopt any standard or no standards at al in making such adecison, and a
prosecutor may decide to seek the death pendlty in every case or declineto seek it in all cases. The
current Illinois practice provides no safeguards that address this problem, and the lack of well-defined
standards has been a frequent criticism of the scheme.®

The problem of disparities in the gpplication of the desth penaty based upon geography are not limited
to Illinois. A recent study completed by the Joint Legidative Audit and Review Commission of the
Virginia Generd Assembly suggests that while there is no clear evidence that race playsarolein the
desth sentencing processin Virginia, the location of the crime and the relation between the victim and
the defendant do appear to be a Sgnificant factors in whether or not the defendant is sentenced to
degth. After controlling Satigticaly for other variables, the location of the prosecution (high density
urban areas vs. lower dendty areas of the state) appears to be the strongest factor influencing whether
or not the death pendty isimposed.’?

Similar findings were articulated this summer in amgor examination of Nebraska s death pendty
scheme. David Badus and others reported: *

Our third finding is that the system is characterized by sharp differencesin charging and plea
bargaining practices in the mgor urban counties vis a vis the counties of greater Nebraska. In
the mgor urban counties, prosecutors appear to gpply quite different tandards than do their
counterparts e sewhere in the gate in terms of their willingness to waive the death pendty
unilaterdly or by way of apleabargain.. . . Thedataindicate that the differences between
charging and plea bargaining practices of prosecutorsin the mgor urban counties and those in
greater Nebraska produce a satewide “ adverse disparate impact” on racid minorities. . .
the practica effect of the difference in the rates that prosecutors advance cases to pendty trials
is that statewide minority defendants face ahigher risk that their cases will advance to a pendty
trid (with the Sate seeking a degth sentence) than do smilarly [Stuated] white defendants
statewide. Baldus, 2001, Vol. I, p. 18-19.
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Research initiated by the Commission into sentencing decisonsin lllinois o revealed geographic
disparities, with defendants outside of Cook County substantidly more likely to recelve a degth pendty
than those within Cook County, even after other factors were controlled for statisticaly.? The regiond
disparities identified in the study were Satigticaly sgnificant, and raise serious concerns about the
degree to which the death pendlty is being gpplied fairly throughout the state. The findings aso comport
with nationd studies which have found that Cook County is has a proportionately low rate of degth
sentencing, as judged by comparison with the number of homicides.™®

Minority view - Statewide review process

While Commission members were unanimous in their view that voluntary state-wide protocols would
improve the management of the ate' s death pendty system, members were not unanimous with
respect to the question of whether a mandatory state-wide review concept was a prudent
recommendation. Commisson membersin the minority on thisissue expressed the view that a
mandatory process would likely raise congtitutional concerns and would violate the separation of
powers doctrine.

State’ s Attorney’ sin lllinois have broad discretion, pursuant to the Illinois Congtitution and years of
judicid interpretation, to determine whether or not to charge an offense. It was the belief of those who
held the minority view that cregtion of a Sate-wide review committee of this type would interfere with
the grant of the Sat€ s attorney’ s discretionary authority to make such decisions and interfere with the
authority of the sate’' s sttorney to manage his or her office.

The Illinois Supreme Court upheld the legidature’ s grant of discretion to prosecutors to decide whether
and when to seek the death penaty in Carey v. Cousins, 77 Ill. 2d 531 (1979). The Court noted in
Carey:

Asthe decisons of this court show, the State’ s Attorney has always enjoyed awide discretion
in both the initiation and the management of crimind litigation. That discretion includes the
decison whether to initiate any prosecution a dl, aswell as to choose which of severd charges
shdl be brought. [citations omitted] Carey, 77 I1l. 2d 531, 539.

The lllinois Supreme Court has consistently upheld the congtruction of the provision granting discretion
to the prosecutor to decide when to seek the death pendty since Carey. The Court observed most
recently that “It has long been recognized by this Court that the State’ s Attorney is endowed with the
exclusve discretion to decide which of severd charges shall be brought, or whether to prosecute at dl.
A prosecutor’ s discretion extends to decisions about whether or not the death pendty should be
sought.” People v. Jamison, 2001 WL 403325, p. 11 (2001).

Commission membersin the minority on thisissue believe that cregtion of a Sate-wide review
committee would serioudy undermine the discretionary authority of the state' s attorneys and run afoul
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of condtitutional concerns. The structure of the committee proposed by the Commission membersin
the mgority adds another leve of bureaucracy without improving the decison-making capacity of
prosecutorsin significant ways.  Voluntary state-wide standards represent a better gpproach to
addressing the issue of uneven gpplication of the death penaty satute.

Recommendation 31 :

The Commission supports Supreme Court Rule 416(c), requiring that the state announce its
intention to seek the death penalty, and the factorsto berelied upon, as soon as practicable
but in no event later than 120 days after arraignment.

Supreme Court Rule 416(c.), which took effect on March 1, 2001, provides as follows:

416 (c.) Notice of Intention to Seek or Decline Death Penalty — The State' s Attorney or
Attorney Genera shal provide notice of the Stat€' s intention to seek or rgject imposition of the
degth pendty by filing a Notice of Intent to Seek or Decline Degth Pendty as soon as
practicable. In no event shdl thefiling of said notice be later than 120 days after arraignment,
unless for good cause shown, the court directs otherwise.  The Notice of Intent to seek
impostion of the deeth pendty shal dso include dl of the statutory aggravating factors
enumerated in Section 9-1(b) of the Crimina Code of 1961 (720 ILCS 5/9-1 (b) which the
State intends to introduce during the death pendty sentencing hearing.

The Commission carefully consdered the recommendation of the Supreme Court’s Specid Committee
on Capital Cases, and the reasons supporting the proposed time period. The recommendation to
support the Supreme Court’s new rule was adopted unanimoudy by the Commission. Early disclosure
of the decision to seek the death penalty, and the digibility factorsto be relied on, provide the defense
with areasonable opportunity to formulate a defense.

Recent aticlesin the Chicago Daily Law Bulletin®* indicate that, at least in Cook County, prosecutors
gppeared to be designating nearly every deeth digible case as one in which the death penadty would be
sought. The intention of the Supreme Court Rule, however, was to provide a time frame within which a
reasonable decision could be made with respect to degth igibility. The decison to desgnate acase as
one in which the death pendty will be sought now has important ramifications for the gpplication of the
Capitd Crimes Litigation Act,™® as designation as a capital caseimpacts not only funding under the Act,
but aso various new procedura safeguards now provided for by Supreme Court rule.

The Commission supports the notion that meaningful evaluation of whether a case is digible for the
death pendty should be completed in atimely fashion, consstent with the new Supreme Court rule.
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Notes - Chapter 5

1. Seefor example, Peoplev. Neal, 111 1l. 2d 180, 203 (1985); People v. Owens 102 1ll. 2d 145,
160 (1984). The 7" Circuit has aso found that these provisions are not violative of a defendant’s
conditutiond rights. See Slagy v. Peters, 905 F. 2d 986 (1990).

2. Although the condtitutiondity of the Illinois death pendty statute has been upheld (See Silagy v.
Peters, 905 F.2d 986, 991, (1990), holding that the prosecutorial discretion under the scheme does
not violate the 8" Amendment as the prosecutor does not impose the sentence but rather initiates the
proceedings), the statute has been criticized by severd courts for its fallure to provide legidative
guidance in the exercise of the prosecutor’ s discretion. See Eddmonds v. Illinois, 469 U.S. 894, 105
S. Ct. 271 (1984)(Dissents of Justices Marshd| and Brennan); Kubat v. Thieret, 679 F. Supp. 788,
815-16.

3. The preamble and guidelines from New Jersey are contained in the Appendix found at the end of
this report.

4. The U.S. Attorneys Manud is available on the web site maintained by the United States Department
of Justice: http:/Aww.usdoj.gov.

5. The dandards are part of a process in evauating capita cases, which includes input from defense
counsd and, ultimately, a single decison-maker.

6. See Section 9-10.020, U.S. Attorneys Manual.

7. Carey, p. 543: “Unless the Stat€' s Attorney believes that there will be testimony which will
persuade the jury that the requisite eements for a death sentence exis, heis unlikdly to request a
hearing.”

8. Initsdiscussion on the separation of powersissue, the Court compared the discretion vested in the
prosecutor under this section to the powers delegated to the prosecutor under early provisions of the
Juvenile Court Act, which permitted the State’ s Attorney to transfer a delinquency proceeding to a
crimind court and thus permit the juvenile to be proceeded againgt as an adult. This provison
essentidly gave the State' s Attorney the power to increase the severity of the sanction available. The
Court found, in a series of decisons, that the legislature had the power to vest such discretionin
the prosecutor. The Court noted, however, that the Juvenile Court Act had subsequently been
amended “so as to reduce the degree of prosecutorial discretion.” Carey, p. 539, (emphasis

supplied).

9. AsJudtice Ryan noted in his often quoted dissent in Carey v. Cousins, supra:
There can be no doubt that under this statute some offenders will be chosen as candidates for
the deeth pendty by one prasecutor, while other offenders with smilar qudifications will be

CHAPTER 5 -91-



Commission on Capital Punishment
April 15, 2002

gpared, not as aresult of mercy, but because of the uneven application of the law dueto the
lack of gtatutory directionto the prosecutor. . . . Therewill be no reasonable explanation
for the distinction between the two convicted offenders except that, because of the persona
belief or office policy of one State’' s Attorney, one offender was chosen as a candidate for the
pendty of deeth, whereas for smilar reasons persona to another prosecutor, an equally
culpable offender was spared.. Carey, dissent by Justice Ryan, 77 1ll. 2d 557-8.

10. JLARC; Find Report, January 15, 2002, Summary of findings; p. iv-vi. The report may be
obtained at the web site maintained by the JLARC: http://jlarc.state.va.usg/pubs_rec.htm.

11. Badus, Woodworth, Y oung and Chrigt, “ The Disposition of Nebraska Capital and Non-Capital
Homicide Cases (1973-1999): A Lega and Empiricd Andysis’, July 25, 2001. This report may be
obtained at the web site maintained by the Nebraska Commission on Law Enforcement and Crimind
Judtice:  http://mww.nol.org/home/crimecony.

12. The Sentencing Study, by Drs. Pierce and Raddl€t, is discussed in Chapter 14 of this Report, and
acomplete copy of the report and its findingsis contained in the Technica Appendix, published

separately.

13. See: A Broken System, Part I1: Why Thereis So Much Error in Capital Cases, and What Can
be Done About It” , by James S. Liebman (Columbia Law School) and others, Table 10B (Counties
with 50 or more death verdicts, 1973-1995, High v. Low Degth-Sentencing Counties, p. 291), which
shows Cook County among the counties nationwide with alow death sentencing rate measured by
death verdicts per 1000 homicides. A copy of the report may be obtained from the Columbia Law
School webste: http:/Mmww.law.columbia.edu/brokensystem? .

14. See “When cases should be tagged for death penalty is subject of dispute,” Chicago Daily Law
Bulletin, October 24, 2001.

15. A copy of the Capital Crimes Litigation Act is contained in the Technicad Appendix to this Report.
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Chapter 6 - Trial Judges

Trial judges play an important role in the capital punishment system by insuring the fairness of
proceedings for all parties. The Commission unanimously adopted the recommendationsin this
Chapter, which should result in mor e effective management of capital cases. Recommendations
include supporting improvements to training opportunities for trial judges hearing capital cases,
insuring that trial judges have access to the most current information on devel oping case law
with respect to capital punishment, improved research support for trial judges, and a state-wide
resource committee for judges hearing capital cases.

I ntroduction

Efforts to reform the desth pendty processin Illinois have focused primarily on the role of prosecutors
and defense lawyers, and on the specific evidentiary problems that abound in the area of capita
litigetion. Adde from the recommendation thet trid judges attend training seminarsin this area, none of
the existing reports have considered the role of the judiciary in the capital process! Thetrid judge
ultimately is respongble for controlling the conduct of the trid, managing the activities of both the
prosecution and defense, and making decisions that affect the admission or excluson of evidencein
every crimind trid, not only capitd trids. In light of this, the Commission believed that it was important
to examine ways in which improvements might be made which could ultimately lead to a better capita
trid.

The report of the Specid Supreme Court Committee on Capital Cases contains severa
recommendations which will impose new respongibilities upon judges trying capitd cases. The
Commission generaly supports those recommendeations. The Commission has gone further, however,
and looked to the experience of other states in order to make additional recommendations designed to
improve the qudity of justicein capital casestried in Illinois

Specific Recommendations

In lllinois, prior to the adoption of the Capital Crimes Litigation Act,? funding for defense of a capitd
case was provided a the county level. The adoption of the Capital Crimes Litigation Act, effective
January 1, 2000, provided a new source of state-wide funding for both prosecution and defense of
capital cases.

Recommendation 32:
Thelllinois Supreme Court should give consider ation to encour aging the Administrative
Office of thelllinois Courts (AOIC) to undertake a concerted effort to educatetrial judges
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throughout the state in the parameter s of the Capital Crimes Litigation Act and the funding
sour ces available for defense of capital cases.

The Supreme Court does, dready, undertake training efforts for al judgesin the state. Recently, new
training efforts have commenced with respect to death pendty cases, as recommended in the new
provisions of Supreme Court Rule 433 This unanimous recommendation from the Commission,
however, cdls upon the Supreme Court to undertake specific training for judges to insure that they
understand the parameters of the Capital Crimes Litigation Act and the funding sources available for the
defense of capital cases*

One of the problems facing counties throughout the state is inadequate funding for the crimina justice
system. In addition to bearing part of the overall cost for the county court systen®, counties are
required to fund indigent defense services. The Capital Crimes Litigation Act provides a new source of
date funding to support capital cases. Whiletria judges throughout the state will no doubt become
acquainted with these provisons over time, it isimportant that they be fully informed of the existence of
this new state funding and its proper parameters. Otherwise, there is the danger that trial judges may
hesitate to order adequate compensation for defense counsdl or gpprove trid expenses out of a
concern about the source of the funding.

Judicid training in this arealis important to insure that capitd trids are handled correctly a the trid level
from the very start. An anadyss of death penalty case reversdsindicates that a number of cases are
reversed based upon trial court errors that could have been avoided.®

Recommendation 33:

The Commission supportsthe provisons of new Illinois Supreme Court Rule 43 (which took
effect March 1, 2001) asto " Seminarson Capital Cases." Thelllinois Supreme Court should
be encouraged to undertake more action asoutlined in thisreport to insure the highest quality
training and support are provided to any judge trying a capital case.

The Commission also supportstherevised Committee Commentsto new Supreme Court
Rule 43, which contemplate that capital case training will occur prior to thetimeajudge hears
a capital case. The Supreme Court should be encouraged to consider going further and
requiring that judges be trained before presiding over a capital case.

The Commission unanimoudy supports these two recommendations with regard to judicid training. In
response to changes that were developed as aresult of its own examination of the impostion of capita
punishment in lllinais, the Supreme Court enacted a new rule addressing the need for specidized
training for judges in capital cases and setting atraining cycle for judges. Rule 43, which took effect on
March 1, 2001, provides as follows:
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In order to insure the highest degree of judicia competency during a capita trid and sentencing
hearing, the Judicid Conference shdl establish Capitd Litigation Regiond Seminarsfor judges
that may as part of their designated duties preside over capitd litigation. The capitd litigation
seminars should include, but not be limited to, the judge srole in capita cases, motion practice,
current procedures in jury sdlection, substantive and procedura desth pendty case law,
confessions, and the admissbility of evidencein the areas of scientific trace materids, genetics,
and DNA andysis. Seminars on capital cases shal be held twice ayear and any circuit court
judge or associate judge who in his current assgnment may be called upon to preside over a
capita case shdl attend a Capitd Litigation Regiona Seminar at least once every two years.

The Commission unanimoudy supports the Supreme Court’ s efforts to insure that tria judges
throughout the State receive training in these important areas. The Supreme Court has dready
commenced its efforts to train judges, having conducted its first Capital Case Training seminar under the
new rules during the fal of 2001.

The Committee Comments to new Supreme Court Rule 43 make the following observation:

. . Itiscontemplated that any judge who presides over a capital case on or after the
effective date of paragraph (b) of the rule will have prior thereto attended a Capitd Litigation
Regiond Seminar.

While the Commission supports the gpplication of thisrule, it has unanimousy recommended that the
Supreme Court go one step further and specificaly require that judges who are going to hear capita
cases undertake this training prior to hearing capital cases. Judges hearing cases of this type should be
the mogt qualified and best trained judges. While this problem may be ameiorated over time as more
judges attend the Capitd Litigation seminars, a stronger statement of training expectations by the
Supreme Court would provide an important incentive to accomplish the god of judicid training in this
areain timely fashion.

Other gtates provide judicid training for judgesin capital cases on a somewhat more aggressve basis.
New Y ork state operates atraining program in capital cases on an annua basis, and judges who hear
capita cases are required to atend regularly. Thisannud judicid training in capita casesisin addition
to any other judicid training that the judge might attend during the year. Like Illinois, New York isa
large state with both a concentrated urban population and a more dispersed rurd population. 1n order
to insure that dl judges are able to benefit from the training seminars, the New York State judiciary
makes a particular effort to use videotgping and other forms of communication to disperse seminar
materiasto itsjudiciary. With advances in videoconferencing, and the ubiquitous availability of video
tapes, thereis no reason why judicid training materids could not be made more widely available to
judges throughout Illinois. The Specid Supreme Court Committee Comments to Rule 43 note that the
Rule is not intended to foreclose the participation of judgesin remote locations by other technological
means, such as videotapes.
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Recommendation 34 :

In light of the changesin Illinois Supreme Court rules gover ning the discovery processin
capital cases, the Supreme Court should give consideration to ways the Court can insurethat
particularized training is provided to trial judges with respect to implementation of the new
rules governing capital litigation, especially with respect to the management of the discovery
process.

This recommendation was aso supported unanimoudy by the Commisson. New Supreme Court Rule
43 makes specific suggestions about areas where judges could benefit from additiona training. The
Capitd Litigation Regiona Seminars will, no doubt, introduce to judges the new rules governing capitd
litigation. These new rules include the application of new and different discovery rules, particularly the
provisons of 416 (€). Under 416 (€), discovery depositions are permitted for good cause shown. The
introduction of discovery depositions into the crimina litigation process represents a Sgnificant dteration
of the stat€' s current discovery rules. Judges who hear primarily crimina cases may have less familiarity
with deposition procedures and resolution of disputes. Asaresult, a particular emphasison training in
this area would insure a smooth implementation of the new rules.

Recommendation 35:

All judgeswho aretrying capital cases should receive periodic training in the following ar eas,
and expertson these subjects beretained to conduct training and prepar e training manuals on
thesetopics:

1. Therisks of false testimony by in-custody infor mants (“jailhouse snitches”).
2. Therisks of false testimony by accomplice witnesses.

3. Thedangersof tunnel vision or confirmatory bias.

4. Therisks of wrongful convictionsin homicide cases.

5. Paliceinvestigative and interrogation methods.

6. Police investigating and reporting of exculpatory evidence.

7. Forensic evidence.

8. Therisks of false confessions.

The Commission has unanimoudy recommended that dl of those involved in the capital punishment
system receive specific training the above subject areas. That recommendation also extendsto tria
judges. Asoutlined in Chapter 2 of this report, many of these recommended training subjects cover
areas Where capita cases can go painfully wrong.

It is particularly important that judges be trained in the problems of this type associated with capita

trials. Under existing law, and under new proposas recommended by this Commission, judges are
expected to make pre-tria determinations with respect to the credibility of in-custody informants and
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rule on the voluntariness of confessons. Insuring thet trid judges receive training in the risks associated
with these two areas should help to avoid therisk of “tunnd vison” on the part of the judiciary —
where, for example, the testimony of police officers may be credited routingly without subjecting it to
the rigorous examination that the testimony of other witnesses may receive.

Recommendation 36:

Thelllinois Supreme Court, and the AOIC, should consder development of and provide
asufficient funding for state-wide materialsto train judgesin capital cases, and additional staff
to provide resear ch support.

The lllinois Supreme Court has dready embarked on an extensive effort to improve judicid training in
[llinois, and the efforts of the Court should be applauded. Judges trying capita cases should have
access to resources which will enable them to do the job well. Annud training seminars and specidized
support will help. However, in order to do an adequate job in complex capital cases, trid judges
throughout the state need to have access to resources and tools to support them in adifficult task. The
Commission unanimoudy recommends that the Supreme Court consider the following suggestions from
other states:

Devel opment of state-wide bench manual targeted specifically at capital cases. Generdly, the
Illinois Supreme Court’s Committee on Education has certain training materias developed in abench
book format.” The New Jersey court system makes use of a sate-wide bench manua on Capita
Cases developed by the Trid Judges Committee on Capital Causesin conjunction with that Sate's
Adminigrative Office of the Courts. The manud, over 3 inches thick, covers every aspect of a capita
case from the filing of the initid complaint through post-sentencing matters. Topics include pre-trid
proceedings and depositions, management of particular trid problems such as pre-trid publicity and
jury sdection issues, and specific issues reated to the guilt-phase charge and the sentencing phase
charge. The manua contains extensve cross-references to aggravating/mitigeting factors for sentencing
phase problems and citation to relevant lega authority. It provides a comprehensive source for
addressing specific problems encountered in atypica capital case®

Some materids to guide and support judges in managing capitd trids dready exig in lllinois. The New
Jersey model provides agood example of a state-wide resource that would improve the ability of
judges throughout the state in trying capitd cases. It isdso the best way to insure that judges have
access to the same information about how to manage complex capita cases, and to encourage uniform
gpplication of the new and specidized capital case rules recently adopted by the Supreme Court.

Increase staffing levels to insure that trial judges have accessto assisted legal research. Trid
judges across the state need to have the ability to conduct their own research on the complex issues
presented in capita cases. In New York State, trid judgesin dl parts of the state have accessto “law
clerks’ who are actualy admitted attorneys. These positions are funded by the State. These staff
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attorneys are available to assist judges with legal research issues, and dso receive particularized training
in capital case legd issues dong with trid judges. At present, somejudgesin Illinois dready have
accessto pool law clerksto help them with research. The availability of research help, however, is
directly related to the leve of support provided by county government in funding the court system.
Increasing access to research staff should significantly improve the ability of judges to manage capita
cases effectively.

The Illinois Supreme Court describes some detail regarding the dlocation of funding for the court
system on itsweb page. Other states, such as New Y ork, fund a greater proportion of the state court
system at the State, rather than the county, level.® Theissue of adlocation of funding for the state court
system is currently being re-examined in lllinois by the lllinois Staie Bar Association.*°

Improve access to computerized legal research and support training for judgesin how to use
these research tools. New York gate, again, has made a sgnificant effort to insure that dl tria judges
throughout the state (not just those in New Y ork City) have accessto legal research tools. In New

Y ork state, a decison was made to go beyond ordinary computerized legd research tools, such as
Westlaw, and to create a proprietary computer based research program using off-the shelf software.
This research program is available to any judge throughout New Y ork state who is designated to try a
capita case.!*  The program database not only contains the relevant New Y ork state statutes, but also
containstria level opinionsin other capita cases which are indexed by the particular points covered. It
contains capital punishment statutes and court decisions from other states with Statutes smilar to New
York's (incduding materid from Illinois) aswell aslaw review articles and legd tregtises. It provides
trid judges with a comprehensive body of legd research on capita casesthat is easy to access and
detailed in nature.

Recommendation 37 :

Thelllinois Supreme Court should consider waysin which information regarding relevant case
law and other resour ces can be widely disseminated to those trying capital cases, through
development of a digest of applicable law by the Supreme Court and wider publication of the
outline of issues developed by the State Appellate Defender or the State Appellate

Prosecutor and/or Attorney General.

The Commission unanimoudy recommended broader dissemination of materids related to capita

cases. Capitd litigation isacomplex area of the law. Since the reindtitution of capita punishment in
Illinais, the Supreme Court has issued opinionsin cases involving over 250 individuasin which a death
pendty has been imposed. These cases often involve the interpretation of the federa or state
condtitutions, or other important questions of law and procedure.  The Illinois Supreme Court is not
responsible for insuring that each and every lawyer researches rlevant case law in this area, and the
new training and qudification guiddines for capita counsdl enacted by the Supreme Court should insure
better quaified counsel on both Sdes. However, management of capitd litigation can be improved
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through development of broadly based outlines of gpplicable law provided to or made available to
counsd in the case.

Severd dates with death pendty statutes, including Georgia and Nevada, publish such outlines with
references to importance cases in the area of capitd litigation. Georgiarequires by court rule that
copies of the Georgiatrid checklist be provided to counsd on the record at the first hearing in the
case.’? The Georgiaoutline is available on the website maintained by the Georgia Supreme Court.*3
In [llinois, the State Appellate Defender aready maintains an outline of current issues decided by the
Supreme Court on the Appellate Defender website.

Advances in internet technology have made the distribution of information on a broad scae sgnificantly
easier. The Illinois Supreme Court’s new website,' for example, contains not only the Court’'s
published opinions and those of the Illinois Appdlate courts, it aso provides access to Supreme Court
rules, description of the Court’ straining policies, and specia areas where information regarding issues
of interest to the public may be examined. Electronic communication enables cost-effective dispersa of
information to dl parts of the Sate.

The Supreme Court should consider improving access to relevant precedent in the area of capital
litigation through expansion of these efforts. A specid section of the Supreme Court’ s website could be
devoted to capitd issues, for example. 1ssues of particular concern, such as the interpretation of
eligibility factors or resolution of discovery disputes under the new case management rules applicable to
capita cases, could be highlighted.

Recommendation 38:

Thelllinois Supreme Court, or the chief judges of the variousjudicial districts throughout the
state, should consider implementation of a processto certify judges who are qualified to hear
capital caseseither by virtue of experienceor training. Trial court judges should be certified
asqualified to hear capital cases based upon completion of specialized training and based
upon their experiencein hearing criminal cases. Only such certified judges should hear
capital cases.

Commission members unanimoudy supported this recommendetion to require certification of tria
judges. In the sameway that trid counse must have specid experience in order to perform
competently in a capital proceeding, trid judges must dso have a specid leve of experiencein order to
perform at their best in these complex cases. In making this unanimous recommendation, the
Commission has once again drawn on the experience of other states. In New Y ork state, judges are
designated in each judicid digtrict throughout the Sate as qudified to hear capitd cases. This
designation is based upon the experience of thetrid judge, and judges who are so designated are
required to attend specid judicid training sessions on capita punishment befor e hearing a capitd case.
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The adoption of Supreme Court Rule 43, with its specidized training requirements for judgesin the area
of capitd litigation, will certainly improve the knowledge base of the judiciary in thisimportant area

The additiona step of certifying judges who are considered qualified to hear capital casesisan
extension of the Court’s supervisory powers to manage the judiciary. Certification indicates that the
judge sitting on the case has, in fact, received the required training and has the requisite experience to
handle this type of complex litigation. Only the most experienced judgesin agiven judicid district
should be handling capita cases.

The idea of aformal certification process was suggested to the Specid Supreme Court Committee on
Capital Cases during its public hearingsin 2000 The Specia Supreme Court Committee’ s report
did not recommend formal certification of trid judges as a necessary prerequisite to hearing a capita
case. The Committee suggested that the revised training provisons, dong with the Code of Judicid
Conduct, should be sufficient to address concerns about the qudity of the judiciary. (P. 88-89.)

It was the unanimous view of the Commisson, however, that only the most qudified judges should be
hearing capitd cases. Many problems typically associated with capitd trials can be averted by atria
judge who is particularly familiar with capita cases. The Commission has therefore recommended that
the Supreme Court or the chief judges of the various judicid districts throughout the state develop a
program to certify trid judges based upon their qudificationsin this area.

Recommendation 39:

Thelllinois Supreme Court should consder appointment of a sanding committee of trial
judges and/or appellate justices familiar with capital case management to provide resour ces
totrial judgesthroughout the state who are responsible for trying capital cases.

According to the web site maintained by the 1llinois Supreme Court, the Court currently has a standing
committee responsible for examining sentencing issues in capita cases'’. The Specid Supreme Court
Committee on Capital Cases completed amgjor examination of the capita case process which
culminated in an initid report issued in October of 1999 and Supplement Findings and
Recommendations in October of 2000. The recommendations of the Special Committee on Capita
Cases have dready resulted in Sgnificant changes in the way that capital cases are handled, and a
number of new rules governing the capital case process were adopted by the Supreme Court, effective
March 1, 2001.

This recommendation proposes a continuation of the standing committee, and perhaps a reorientation of
itsrole. The Commission unanimoudy recommended that the Supreme Court consider the gppoi ntment
of astanding committee responsible for acting as a resource panel for judges throughout the state who
are hearing capital cases. New York state maintains such a standing committee, composed of judges
with experiencein capitd litigation who can be cdled upon by any judge in the state who has received a
capita case assgnment. The standing committee provides research materids, forms, and advice to the
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judge in specific areas. The sanding committee dso immediately provides training materiasin the event
the judge has been unable to attend a capita case seminar.

The New Jersey Bench Manud for Capitd Causesis developed by the Trid Judges Committee on
Capitd Causes, in conjunction with the Adminigrative Office of the Courts. Trid judges often have a
different perspective on what would be most hepful to support atria judge in acapitd case.

The purpose of such a standing committee is to make resources available to trid judges presding over
these complex cases. While each trid judge must make decisions about a case based on the materids
and evidencein that casg, it is helpful to insure that trid judges have the latest informetion available to
theminthisarea. Trid judges throughout the state should be able to benefit from the accumulated
wisdom of other judges who have experienced the same problems. More importantly, such a process
will dso encourage state-wide communication and aleve of state-wide uniformity with respect to
management of cgpita trials. An improved degree of uniformity in the manage of capita sentencing
procedures would improve the quality of justice in the Sate.
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Notes - Chapter 6

1. Thereport by the Chicago Council of Lawyers had three recommendations generdly affecting the
judiciary. One was that judges should be more open to entering a judgment notwithstanding the verdict
where they have some doubt about guilt and that Supreme Court should conduct a de novo review in
desth cases (p. 48, 49); second was that the Post-Conviction Hearing Act should be modified to
eliminate the time limitation for capital cases (49); and athird supported the Supreme Court Committee
on Capital Cases recommendation for judicia training once every 6 years (49-50). The Senate Task
Force report does not contain any recommendations with respect to the judiciary.

2. A complete copy of the Capital Crimes Litigation Act is contained in the Technical Appendix to this
Report, published separately.

3. See“Judges go to school on death pendty,” Chicago Daily Law Bulletin, September 7, 2001,
describing “lllinois' firg-ever class for judges on ‘ Conduct of death pendty cases.’”

4. The article from the Chicago Daily Law Bulletin suggests thet &t least some information was
provided during the seminar to judges on the Capitd Litigation Act. However, it isclear that
continuing effort will be required to insure trid judges are well-acquainted with the Act and expenses
that may be appropriately paid from the fund.

5. See“State and Locad Funding for [llinois Courts,” on the Illinois Supreme Court web site,
www.gtate.il .us/court/SupremeCourt/Funding.htm.

6. Information about the analysis of reversed casesis contained in the Technical Appendix to this
Report, published separately.

7. Thelllinois Supreme Court provides information with respect to some of itstraining efforts on its
website, www.State.il .us/court/SupremeCourt.

8. Indeed, provisons of the New Jersey Bench Book on Capital Causes was cited in arecent opinion
from the New Jersey Supreme Court. Peoplev. Marko Bey, 161 N.J. 233, 276, 736 A. 2d 469, 492
(1999).

9. See “State Court Organization, 1998, aresearch report from the Bureau of Justice Statistics, June
2000, NCJ 178932.

10. See“Bar leaders eye state as court funds source,” Chicago Daily Law Bulletin, April 3, 2001, p. 1,
“Legidative sesson complicated by palitics, of dl things,” Chicago Daily Law Bulletin, January 7, 2001,
p. 23.

11. A trid judge who is hearing acapital case is provided with ether algptop computer with the
software ingtdled, or access through other computer connections.
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12. Georgia s Unified Apped Rule can be found on the Georgia Supreme Court’ s website:
http:/Mmww2.gate.gaus/'courtsSupreme. The Unified Apped Rule gopliesto dl casesin which the
date filesanotice that it intends to seek degth after January 27, 2000. Information about this Rule was
a0 provided to the lllinois Supreme Court during the comment period on its Specia Committee on
Capital Casesreport; See letter from Barry 1. Mortge, January 6, 2000, Public Written Comments on
Proposed Rules.

13. A copy of the Georgia Trid Court Checklist, which is part of the Unified AppedsRule, is
contained in the Technical Appendix to this Report.

14. The outline of issues decided by the Illinois Supreme Court maintained by the State Appellate
Defender can be located at http://www.state.il.us/defender/dpendty.html.

15. The webgte of the Illinois Supreme Court islocated at: http://mwww.state.il.us/court
/SupremeCourt.

16. See Tegtimony of Thomas F. Geraghty, Associate Dean for Clinical Education, Director
Northwestern University Legd Clinic, dated January 27, 2000, Public Written Comments on Proposed
Rules, Specid Committee on Cepita Cases.

17. The Supreme Court’ sweb ste, See note 5, ligs its standing committees for the year 2002.

Included among them is the Specid Committee on Capitd Cases, which has, asits responsbility the
study of the capital sentencing process.
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Chapter 7 - Trial Lawyers

This Chapter concerns recommendations which pertain to trial counsel. Recent changesin the
Supreme Court Rules regarding the devel opment of a capital trial bar have changed the
gualifications required of capital counsel. The Commission unanimously supports the suggested
rule changes establishing these requirements, as well as supporting improved training and
funding of counsel trying capital cases.

INTRODUCTION

Theissue of trid counsdl’s cgpability and qudification is an important onein the capital process. The
Commission’s own review of the more than 250 cases in which the death pendty has been imposed
snce 1977 reved s that there are a significant number of cases reversed based on the trid conduct of
both the prosecution and defense counsdl. About 21%' of the cases in which areversa occurred a
some point in the process were reversed based on ineffective assistance of defense counsd as the
primary error. Just over 26% of casesin which areversa occurred at some point in the process were
reversed based on some shortcoming with respect to prosecutorial conduct. A significant number of
cases which were not reversed involved observations by the Supreme Court that something about
either the prosecutor’ s conduct was improper, or that defense counsdl’ s representation was less than
adequate, but that in the overall context of the entire trid, the error did not warrant reversal .2

A recent nationwide study of the death penalty noted the importance of qualified counsd in capita
Cases.

Providing qudified counsd is perhaps the most important safeguard againgt the wrongful
conviction, sentencing, and execution of capitd defendants. It is also a safeguard far too often
ignored. All jurisdictions should adopt minimum standards for the provision of an adequate
capita defense a evary levd of litigation.®

Illinois has taken steps to address the problems associated with trid counsel in capital cases. The
adoption by the Supreme Court of new rules which set minimum standards for counsd, and the
requirement thet tria courts enforce those standards, should improve the qudity of counsdl on both
Sdesin capital cases. This section of the report focuses on many of the new provisonsthe lllinois
Supreme Court has implemented, and aso addresses some other areas of concern with respect to trial
counsd!.
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SPECIFIC RECOMMENDATIONS

Recommendation 40:
The Commission supports new lllinois Supreme Court Rule 416(d) regar ding qualifications for
counsel in capital cases.

The Commission unanimously supported the proposals contained in Rule 416 (d), which became
effective on March 1, 2001.*  Rule 416 establishes various new procedures to be followed in capita
cases, many of which are commented upon esewhere in these recommendations. Subparagraph (d)
provides asfollows:

(d) Representation by Counsd. In dl cases wherein the State has given notice of its intention to
seek the death pendlty, or hasfailed to provide any notice pursuant to paragraph (c), thetria
judge shdl gppoint an indigent defendant two qudified counsel who have been certified as
members of the Capitd Litigation Trid Bar pursuant to Rule 714, or appoint the public
defender, who shdl assgn two qudified counsd who have been certified as members of the
Capitd Litigation Tria Bar. In the event the defendant is represented by private counsd, the
trid judge shdl likewise insure that counsdl is amember of the Capitd Litigation Trid Bar.

Thetrid judge shdl likewise insure that counsd for the State, unless said counsdl is the Attorney
Generd or the duly elected or appointed State's Attorney of the county of venue, is a member
of the Capitd Litigation Trid Bar.

The mogt significant feature of this proposd is that it requires the gppointment of two attorneysto
represent each indigent defendant in a capital case. A mgority of other states with death pendty
provisions likewise require the appointment of two attorneys for indigent defendants®  Initsinitia
report on the subject,® the Specia Supreme Court Committee reached the conclusion that the rule
should require the appointment of two counsdl only in casesinvolving indigents; the Committee
expressed the view that requiring two attorneys in cases involving retained counsd might infringe on the
defendant’ s right to counsd of his or her choice.

The Committee's Supplementa Report” specificaly addressed the point that the rule and the supporting
committee comments would permit a“mixed” representation of public defender and appointed counsd
in indigent cases, and suggested appropriate ways for triad courts to address any potentia conflicts that
could arise.

The Rule dso makes clear that the triad court must inquire as to whether counsd is properly certified in

accordance with the new rules on the Capitd Litigation Trid Bar, and insure that counsdal gppointed to
represent an indigent defendant is properly certified.
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The Senate Task Force Report dso identified the qualification of defense counsd asakey issueina
capital case® Although the qudification provisions recommended in the Task Force Report vary from
the proposals the Supreme Court ultimately adopted, they point to the importance of insuring that a
defendant facing acapitd charge has experienced, qudified counse to rely upon.

Recommendation 41:

The Commission supports new Illinois Supreme Court Rule 701(b) which imposesthe
requirement that those appearing aslead or co-counsel in a capital case befirst admitted to
the Capital Litigation Bar under Rule 714.

The Commission unanimoudly supported this recommendation. The Supreme Court Committee has
proposed revisonsto Rule 701 (b), effective on March 1, 2001, which require that certain atorneys
participating in capital cases be certified as members of the Capitd Litigation Trid Bar.® The
Commission unanimoudy supports this measure. In its October 2000 Supplementa Report, the Specid
Supreme Court Committee noted that there is a broader concern about the quality of representation in
acapital case:

The importance of qudified counsd in capital trids goes beyond the defendant’ s persond
interest in competent representation. Society as a whole has an important interest in the fair and
just administration of capita punishment. The judiciary has an independent interest in the fair
adminigration of justice, and a specid interest in the fairness and accuracy of capitd trids. All
of these interests are served by arule that establishes minimum standards for counsdl for all
capital defendants. Sup. Crt. Committee Supplemental Report, October 2000, p.7 (emphasisin
origind)

The substance of Rule 701 (b)’s amendment isto require that an attorney appearing in a capital case be
certified in accordance with the rules contained in new Supreme Court Rule 714 creating the Capitd
Litigation Trid Bar. The rule provides, in pertinent part:

Rule 701. Generd Qudificaions

(b) Any person admitted to practice law in this State is privileged to practice in every court in
[llinois. No court shdl by rule or by practice abridge or deny this privilege by requiring the
retaining of loca counsd or the maintaining of aloca office for the service of notices.
However, no person, except the Attorney General or the duly appointed or elected State's
Attorney of the county of venue, may appear aslead or co-counsd for ether the State or
defense in a capital case unless he or she is amember of the Capitd Litigation Trid Bar
provided for in Rule 714. (Rule amendment is underscored.)
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The Speciad Supreme Court Committee chose to avoid potentia separation of powers issues by
exempting from this requirement the elected State' s Attorney in each county and the eected Attorney
Generd.’® TheRuleis applicable to Assstant State’s Attorneys, and to al defense counsdl.

Thefind verson of this rule changed the term “trid counsdl” to “lead or co-counsd”. The Committee
Comments suggest that the revised rule is designed to permit assistance a trid of athird-char who is
not amember of the Capita Litigation Trid bar, provided that the attorney is under the direct
supervison of qualified lead or co-counsdl. Thisrevison should enable attorneys to gain experiencein
capita trids and Hill insure that defense counsd isfully qudified.

Recommendation 42 :
The Commission supports new lllinois Supreme Court Rule 714 which imposes requir ements
on the qualifications of attorneys handling capital cases.

This was dso a unanimous recommendation of the Commisson. One of the mogt significant
recommendations from the Supreme Court Committee’s Report has to do with the development of
standards for attorneys qudified to handle capita trials. Supreme Court Rule 714 ddineates standards
for lead counsd and co-counsel. The Commission unanimoudy supports the adoption of thisRule. The
concept of the Capitd Trial Bar was based, in part, on the practice existing in the Federa Didtrict for
the Northern Didtrict of 1llinois, which requires that counsel be admitted to the Trid bar before
appearing donein atestimonia proceeding.'! See Committee Comments, Supreme Court Rule 714.

Asthe Specid Supreme Court Committee noted in its Supplementa Report (October 2000), some
have argued that the impodtion of trid bar sandards such as those contained in Rule 714 will not
guarantee better advocacy. There are atorneys who have demonstrated very poor advocacy on behalf
of deeth row inmates who would likely quaify under the experience based requirement of the rules for
admission to the Capitd Litigation Trid Bar. The Committee observed:

The committee is confident that the proposed minimum standards will make it substantidly less
likely that capitd trials will be marred by error resulting from an atorney’ s inexperience or lack
of familiarity with capital trid procedures. In addition, the required training should help even
experienced litigators identify and correct bad habits, avoid mistakes, and remain current on the
law. The committee dso notes that the poditive impact of the capitd litigation trid bar goes
beyond the effect of admission sandards on individud attorneys. System-wide minimum
gandards for the prosecution and defense will raise the level of professonaism of dl atorneys
in capitd trids. Adopting the capita litigation trid bar proposa will guarantee that dl capita
trids are conducted by attorneys with experience in crimind litigation and training in the
substantive and ethical aspects of a desth pendty case. Sup. Crt. Committee Supplemental
Report, October 2000, p. 5.
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The new Rule establishes separate qualification requirements for Lead and Co-counsdl. In addition to
experience with the generd court process, Lead Counsd must have tried eight felony jury tridsto
completion, at least two of which were murder cases, meet certain training Sandards, and have
experience with experts, forensic and medica evidence. Co-counsd must have tried five felony jury
trials to completion, meet certain training standards and aso have experience with various aress of
expert testimony.

The Rule dso provides for awaiver process, in which the Supreme Court can evauate whether the
particular experience of an attorney warrants admission despite lack of compliance with the minimum
qudifications as st forth in therule. 1t thus provides flexibility for those parts of the state where
attorneys may be competent to try a capital case, but may lack the technical qudificationsto be
admitted to the Capitd Litigation Trid bar.

The Committee Comments aso make clear that the rule does not bar participation at thetrid by a
third-chair, who would not be required to meet the qualification requirements for admission to the
Capitd Litigation Trid Bar. The Committee noted:

Attorneys who are not members of the Capitd Litigation Trid Bar may participate in capita
tridsin the cgpacity of "third chair,” provided such participation by athird attorney for the
prosecution or defenseis under the direct supervision of lead or co-counsd. Although
participation in acapitd trid asthird chair will not satisfy the experience requirements of Rule
714, the experience gained may be considered for the purposes of arequest for waiver under
paragraph (d). (Committee Comments, Supreme Court Rule 714)

Although the Specid Supreme Court Committee found that participation by athird chair potentialy

vauable, it was careful to point out in its Supplementa Report (October 2000, p. 23) that it did not
contemplate actua appointment of a“third” chair by thetria court, nor rembursement from State of
county funds for the work accomplished by the “third” attorney.

Recommendation 43:
The office of the State Appéllate Defender should facilitate the dissemination of infor mation
with respect to defense counsel qualified under the proposed Supreme Court process.

While the qudification process and decisions relating to this process should be handled by the Supreme
Court, as recommended in the new Supreme Court Rules, there are dso ways to facilitate the
identification of qudified counsd in areas throughout the State. The Commission has unanimoudy
recommended that the State Appellate Defender facilitate the important work of disseminating
information about quaified counsel on a tate wide basis.
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The Specid Supreme Court Committee noted in its report™? that the new certification rules could raise
“practica concerns about the availability of qudified loca counse for capital defendantstried in smdl
counties”®  The Committee spent some time evauaing the potentia difficulty, and concluded that, on
baance, “the overwheming mgority of capitd defendants who seek to retain counsd in downgtate
counties will be able to find qualified counsdl in the county of venue or a neighboring county.”** The
problem remains that, dthough qudified counsd may be available, it may be difficult for a capita
defendant to locate retained counsdl easly.

The State Appellate Defender has now been authorized to provide support to trid counsdl in capita
cases in counties other than Cook County. See 725 ILCS 105/10(b)(5). Pursuant to this authority, the
State Appelate Defender now has a divison which provides assistance to private lawvyers who have
been gppointed to try death pendty cases and to Public Defenders outside of Cook County handling
degth pendlty cases. The Degth Pendty Trid Assstance Division provides investigative assstance,
mitigation assstance, and in some indances, trid asssance. The Divison dso provides training
associated with trying death pendlty cases. The Divison has officesin Chicago and Springfield, and will
open an office in Bdlevillein 2002.

The Office of the State Appellate Defender should facilitate the identification of counsd qudified under
the new Supreme Court rules by maintaining information in its district offices about counsel who are
quadlified for lead and co-counsd. Thisinformation could provide an enormous benefit for capita
defendants seeking to retain counsd or for public defendersin smaller counties who are seeking
qudified counsd to asss them in capitd representation.

Recommendation 44 :

The Commission supports effortsto havetraining for prosecutorsand defendersin capital
litigation, and to have funding provided to insurethat training programs continueto be of the
highest quality.

The Commission adopted this recommendation unanimoudy. The new Supreme Court Rules discussed
in this section rely heavily on mandatory training to support the development of an improved leve of
professonaism among counsd trying capital cases. Training seminars are held for both prosecution
and defense. Under the provisions of the new rules, qudifying training seminars must be approved by
the Supreme Court. See Supreme Court Rule 714 (b)(4).

Training will have little effect, however, if it is not of high quality and relevant to the needs of the capita
litigation bar. Insuring that training programs are of the highest qudity requires a srong commitment to
funding for training a dl levds. While the Supreme Court may mandate that training programs meet
certain quality standards, a secure and stable source of funding for such training programsisthe only
way to insure that they will address the concernsthey are intended to dleviate.
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Recommendation 45 :

All prosecutor s and defense lawyer swho are member's of the Capital Trial Bar who aretrying
capital cases should receive periodic training in the following ar eas, and expertson these
subjects beretained to conduct training and prepar e training manuals on these topics:

1. Therisks of false testimony by in-custody informants (“jailhouse snitches’).
2. Therisks of false testimony by accomplice witnesses.

3. Thedangers of tunnel vision or confirmatory bias.

4. Therisks of wrongful convictionsin homicide cases.

5. Paliceinvestigative and interrogation methods.

6. Police investigating and reporting of exculpatory evidence.

7. Forensic evidence.

8. Therisks of false confessions.

The Commission has unanimoudy recommended thet training cover these specific aress; the
recommendation for training in these areas is urged not only for counsd but for trid judges and police
officers. See Chapters 2 and 6 of this Report.

These areas are of critica importance to the capital punishment system, and the reasons for their
importance need not be repeated again here. It isnot enough to train counsd in the “bext” way to do
something; it isimportant that both prosecution and defense be exposed to the potentia pitfals that
have occurred in cases where injustices have occurred.  Some of these areas will require expertsin
particular academic fields, while others may be accomplished by reference to anecdotd experience.
These training areas may be particularly appropriate for joint training, as suggested by the observetions
of the Specid Supreme Court Committee. Asthe Committee noted in its report:

The committee recelved severd comments suggesting that training for prosecutors and defense
counsd should be conducted jointly. The committee believes there is a great ded of merit in
thisidea. The committee agrees that joint training could promote civility anong counsd and
could aso provide those participating with a broader understanding of capital trid issues. . .
The committee believes that joint training is congstent with the committeg s origind proposd,
and recommends that training programs include joint sessons for prosecutors and defense
counsdl when possible.  Sup. Crt. Committee Supplemental Report, October 2000, p. 27.

The problem areas described above are not areas which are limited to either prosecution or defense.

They represent potentia problems endemic to the capital punishment system as awhole, and may
provide an appropriate area for the joint training described by the Supreme Court.
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Notes- Chapter 7

1. Information with respect to the percentage of case reversas attributable to defense counsdl or
prosecution is set forth in the summary table on case reversals contained in the Appendix to this Report.
The summary table is based upon data contained in Section 2, Table 15 of the Technicad Appendix to
this Report, published separately. Figures do not add to 100% because in some cases, there was more
than one primary reason for the reversa.

2. Concerns were expressed by the Supreme Court about prosecutor behavior, for example, in
People v. Moss, 2001 WL 1243642 (2001)(specid concurrence of Justice McMorrow); People v.
Hooper, 172 11l. 2d 64, 82-3 (1996); People v. Caballero, 126 1lI. 2d 248, 271-2 (1989) Similarly,
concerns have a so been expressed about the conduct of defense counsel, See People v. Blue, 189 1.
2d 99, 141-2 (2000).

3. See: Mandatory Justice: Eighteen Reforms to the Death Penalty, Constitution Project, 2001, p.
6.

4. Thispart of the rule takes effect one year after March 1, 2001 in order to permit the application and
certification of attorneysfor thetrid bar.

5. See Sup. Crt. Committee Report, October 1999, p. 32; dso information collected at Tab 26 of that
report.

6. October, 1999.

7. Sup. Crt. Committee Supplemental Report, October, 2000.

8. Senate Task Force Report, 2000, at pp. 5-6; Recommendation 2.

9. These provisions also take effect one year from March 1, 2001.

10. See Sup. Crt. Committee Supplementa Report, October 2000 p. 8-9.

11. See LR 83.12 of the Locd Rules of the Didrict Court for the Northern Didtrict of Illinois, which
dates that attorneys admitted to the trial bar may appear donein dl matters, while attorneys who are
admitted to the general bar, but not the tria bar, may appear in association with amember of the trid
bar and only gppear donein cartain circumstances. A member of the general bar may only appear
aslead counsel inacriminal case if accompanied by a member of the trial bar who is serving as
advisor. LR 83.11 describesthe qudifications for admisson to the trid bar, which are primarily based
upon quaifying trid experience. Thelocd rulesfor the Northern Didrict can be obtained from the
Digrict Court’ swebste: http:/mwww.ilnd.uscourts.gov

/LEGAL/NewRules.
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12. Sup. Crt. Committee Supplementa Report, October 2000.

13. P.13.

14. Sup. Crt. Committee Supplementa Report, October 2000, p. 18.
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Chapter 8- Pretrial Proceedings

This Chapter addresses matters that arise before the trial of the guilt and innocence phase
begins. Thelllinois Supreme Court has recently adopted new rules governing certain pre-trial
proceedingsin capital cases. The Commission unanimously supports many of these
recommendations, and has also unanimously recommended other changesin pretrial
proceedings which should improve the search for truth and the fairness of capital litigation. In
addition to its support for these rule changes, the Commission recommends that the Court adopt
a definition of “ exculpatory evidence,” require prosecutors (and others) to disclose to the
defense benefits conferred upon or promised to a witness, implement new pre-trial proceedings
to assess the credibility of in-custody informants, and closely scrutinize police tactics during
interrogation in determining the voluntariness of confessions.

INTRODUCTION

New rules adopted by the Illinois Supreme Court, which took effect on March 1, 2001, have dtered
many of the existing pretria practices with respect to capita cases. Commission members had the
opportunity to carefully consider not only the Supreme Court Committeg’ s find recommendations, but
aso much of the public debate which preceded those recommendations. The Commisson has elected
to express its specific support for anumber of ideas devel oped by the Supreme Court Committee, even
though these rules have aready been put into practice by the Court, because the Commission found the
improvements to the rules represented a sound balance among the various interests. The Governor's
Executive order creating the Commisson contemplates that the Commission should specificaly
consder the recommendations.

SPECIFIC RECOMMENDATIONS
Recommendation 46:

The Commission supports new lllinois Supreme Court Rule 416(€) which per mits discovery
depositionsin capital caseson leave of court for good cause.

This was a unanimous recommendation of the Commisson. New Rule 416 (e) provides asfollows.

Rule 416 (e) Discovery Depostion in Capita Cases—in capital cases discovery depositions
may be taken in accordance with the following provisons:
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(i.) A party may take the discovery deposition upon ora questions of any person disclosed asa
witness pursuant to Supreme Court Rules 412 or 413 with leave of court upon a showing of
good cause. In determining whether to alow a deposition, the court should consider the
consequences to the party if the deposition is not adlowed, the complexities of the issues
involved, the complexity of the testimony of the witness, and the other opportunities available to
the party to discover the information sought by deposition. However, under no circumstances,
may the defendant be deposed.

(i) Thetaking of depositions shal be in accordance with rules providing for the taking of
deposition in civil cases, and the order for the taking of a deposition may provide that any
designated books, papers, documents or tangible objects not privileged, be produced at the
sametime and place.

(iii). Attendance of defendant — a defendant shal have no right to be physicaly present at a
discovery depostion.

(iv). Signing and filing depositions— rule 207 shdl apply to the signing and filing of depostions
taken pursuant to thisrule.

(v). Codts—if the defendant isindigent, dl costs of taking depositions shal be paid by the
county wherein the crimind chargeisinitiated. If the defendant is not indigent the cost shall be
dlocated asin civil cases.

Prior to the adoption of Rule 416, discovery depositions were generdly not permitted in criminal cases
inlllinois. The new Supreme Court Rule introduces the deposition concept to Illinois crimina practice
inalimited, and balanced, way. Depostions are permitted only in capital cases, upon leave of court,
and the parties subject to deposition are those who are disclosed as potential witnesses. Therule
properly puts the question of whether to permit depositions in the hands of the tria judge, and provides
the judge with suggestions for baancing the interests of the parties. Providing the trid court with the
means to control discovery will enable the court to manage the case and insure that depositions are not

being interposed for any improper purpose.

In its generd comments on the recommendations contained in the Supplementa report! the Supreme
Court Committee makes the following observations.

-116-

The underlying assumption of public comments objecting to changes in discovery procedures
seems to be that the benefits of new discovery procedures do not justify the burdens imposed
on prosecutors and the potentia for delay in capitd trids. The committee submits that taking
the extrastep to insure afair trid the first time is judtified by mord and practica consderations.
One capitd casein which aretrid is avoided by better discovery procedures will offset the
margina increase in effort needed to comply with the new Rulesin many others. The
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committee believes the extra effort is a reasonable price to pay to prevent mistakes that might
otherwise force witnesses, victims, and survivors to endure a second trid. The committee a'so
believes the delay in capitd trids caused by new procedures, if any, isjudtified by the
importance of an accurate trial result. Nearly 17 years ago, the Court observed that: “In a
capitd case, the importance of an early disposition of the case weighs less heavily than the
paramount god of ensuring that * * * innocent men are not executed.” People v. Cobb 97 111.
2d 465, 487(1983).

Recommendation 47:
The Commission supportsthe provisons of new Illinois Supreme Court Rule 416(f) mandating
case management conferencesin capital cases.

Thelllinois Supreme Court should consider adoption of arulerequiring a final case
management conference in capital casesto insurethat there hasbeen compliance with the
newly mandated rules, that discovery is complete and that the caseisfully prepared for trial.

Ultimately, the respongbility for insuring that the trid of acapitd case moves dong at an gopropriate
pace and that decisions are fairly made restswith thetria judge. Thetrid judge is the person
responsible for managing the conduct of both the prosecution and the defense before the jury, and
supervisng the overdl conduct of thetrid to insure that afair and just result isobtained. A great many
trial problems can be avoided by active and interested judicia management. Preventing extreme or
inappropriate conduct by either the prosecution or defense, insuring the proper admission of evidence,
and managing the progress of the case in both the guilt and sentencing phase, are dl within the purview
of thetrid judge. Asaresult, the Commission unanimousy supports these recommendations to
improve judicid management of capital cases.

Along with other new procedures in capita cases, the Supreme Court has adopted new rule 416(f):

Supreme Court Rule 416(f): Case Management Conference. No later than 120 days after the
defendant has been arraigned or no later than 60 days after the State has disclosed itsintention
to seek the degth pendty, whichever date occurs earlier, the court shal hold a case
management conference. Counsal who will conduct the trid persondly shdl attend such
conference.

Under 416 (f), the initid case management conference is the point a which the court must determine
whether the attorneys have met certification requirements now imposed on the capitd tria bar, confirm
that discovery disclosures under the rules have been completed, and insure that the state has filed notice
of itsintention to seek the death pendty and advised the defense of the digibility factors which apply,
among other things. The Commission unanimoudy supported this concept, and found it to be a sound
drategy for insuring that capita cases are managed in an effective way.
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The Commission has unanimoudy recommended, however, that the Supreme Court expresdy require
that prior to trid, there be afind case management conference to insure that the case i, in fact, ready
for trid. Thisis particularly important in light of the new provisions of Rule 416 (g) and (h), which
require the filing of a certificate by the prosecution that dl materid that is required to be disclosed under
Rule 412 has been disclosed, and areadiness certificate is filed by defense counsd.

The Supreme Court of Georgia has adopted trial procedures which mandate that prior to
commencement of the trid, the court will confer with the parties, with the defendant present and with
the conference on the record. The conference must include hearing and disposition of dl pending
motions, a determination as to whether there are any last minute motions by defense or stipulations by
the parties, a determination by the trid judge that the parties have reviewed the Georgia Supreme Court
trial checklist and are ready to raise issuesin atimely manner, and to provide the defendant an
opportunity to articulate for the court any objections he or she may have to the conduct of the case by
defense counsd .2

New Supreme Court Rule 416 leaves the question of future case management conference to the
discretion of thetrid judge. While many trid judges might eect to have afina case management
conference, the supervison of capital cases would be better served by mandating that one be held. The
Supreme Court may find that different issues should be covered at such afind case management
conference than are provided in the Georgia Rule, and certainly trid courts should have some flexibility
in how they gpproach management of cases. However, many trid errors can likely be avoided by
insuring that al counsel are ready to proceed and dl required procedures have been complied with
prior to trid.

Recommendation 48 :

The Commission supportslllinois Supreme Court Rule 416 (g), which requiresthat a
certificate befiled by the state indicating that a confer ence has been held with all those
persons who participated in the investigation or trial preparation of the case, and that all
infor mation required to be disclosed has been disclosed.

The Commission unanimoudy supported this change to the Supreme Court rules. New Supreme Court
Rule 416 (g) reflects aspecid concern in capital cases. There have been instances where complete
information appears to not have been disclosed to the defense®  The omission of key information,
regardless of whether intentional or accidental, can pose a serious threat to the truth-seeking process.
The Commission has unanimoudy recommended changes to police procedures which would put an
affirmative burden upon law enforcement agencies to pursue al reasonable leads, document the
evidence collected, make it available to the prosecution, and draw the prosecution’s attention to any
information which might be considered exculpatory. See Chapter 2 of this Report. Those
recommendations were prompted, in part, by the provisions of 416 (g).
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Rule 416 (g) provides asfollows:

Rule 416 (g) Indl capitd casesthe State shal file with the court, not less than fourteen (14)
days before the date set for trid, or at such other time as the court may direct, a certificate
dating that the State’' s Attorney or Attorney Generd has conferred with the individuas involved
in the investigation and trid preparation of the case and represents that dl materid or
information required to be disclosed pursuant to Rule 412 has been tendered to defense
counsd. This certificate shdl befiled in open court in the defendant’ s presence.

While the prior Supreme Court rules required the prosecution to insure that flow information was
maintained between the various investigatory personne and the prosecution so that informeation could
be evauated for disclosure to the defense, new rule 416 (g) goes one step further and will likely
encourage increased vigilance by the prosecution to insure that dl investigatory materids have been
obtained from law enforcement agencies and, where gppropriate, provided to the defense. The
Commission supportsthisidea. Together with Commission recommendations on police practices,
these provisions should increase the likelihood that al materials have been provided to the prosecution.
The prosecution will then bein a position to insure that appropriate disclosures are made to the
defense.

Recommendation 49

Thelllinois Supreme Court should adopt arule defining " exculpatory evidence' in order to
provide guidance to counsd in making appropriate disclosures. The Commission recommends
the following definition:

Exculpatory information includes, but may not be limited to, all
information that is material and favorable to the defendant because it tends
to:

(1) Cast doubt on defendant’s guilt asto any essential element in any
count in theindictment or information;

(2) Cast doubt on the admissibility of evidencethat the state
anticipates offering in its case-in-chief that might be subject to a
motion to suppressor exclude;

(3) Cast doubt on the credibility or accuracy of any evidencethat the
state anticipates offering in its case-in-chief; or

(4) Diminish the degree of the defendant's culpability or mitigate the
defendant’s potential sentence.

This recommendation was adopted by the Commisson unanimoudy. The Illinois Supreme Court has
adopted revisons to Rule 412, which generaly cover the disclosure to the accused in acrimind case.
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The revisonsto the rule are intended to encourage better identification by the prosecution of
information which is potentidly exculpatory to the defense*  The revisions to Rule 412 provide:

(c) Except asis otherwise provided in these rules as to protective orders, the State shall
disclose to defense counsdl any materid or information within its possession or control which
tends to negate the guilt of the accused as to the offense charged or which would tend to reduce
his punishment therefor. The State shall make a good-faith effort to specificaly identify by
description or otherwise any material disclosed pursuant to this section based upon the
information available to the Sate at the time the materid is disclosed to the defense. At trid,
the defendant may not offer evidence or otherwise communicate to the trier of fact the Sate's
identification of any materid or information as tending to negate the quilt of the accused or
reduce his punishment. (Rule amendment underscored.)

It was the unanimous view of Commission members that while prosecuting attorneys should certainly be
familiar with Brady v. Maryland ®° and its progeny, and their resulting responsibilities with respect to
disclosure, the disclosure would be facilitated if the Supreme Court adopted arule that clearly sets forth
the definition of “exculpatory evidence.” The definition is not intended to be al-encompassing, nor to
pose additiona burdens on the parties. It isintended to remind counsd of the basic requirements for
disclosure of exculpatory evidence by way of example.

The Commission has drawn on a definition of exculpatory evidence found in the Loca Crimind Rules
for the Federal District Court in Massachusetts® in making this recommendation. The Massachusetts

Digtrict Court Rules not only define exculpatory evidence, but impose clearly defined requirements for
disclosure. The Commission has revised the Rule to conform more closely to lllinois law.

Recommendation 50:

[llinois law should requirethat any discussonswith awitnessor the representative of a
witness concer ning benefits, potential benefits or detriments conferred on a witness by any
prosecutor, police official, corrections official or anyone else, should be reduced to writing,
and should be disclosed to the defensein advance of trial.

This unanimous recommendation reflects the concern of many Commisson members that problematic
capita cases often involve Stuations where accomplices or informers made statements, gpparently in
exchange for specific benefits not disclosed to the defense, that resulted in a conviction and the
imposition of the death pendty. In a number of the cases involving the thirteen men released from degth
row, the evidence which led to theinitiad convictions included statements by accomplices or informers.”
There have aso been other death penalty cases reversed by the Illinois Supreme Court where questions
remained about whether defense counseal had been fully informed about plea agreements with testifying
accomplices or informers®
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While a curative ingtruction will help the jury properly assess the evidence presented by such awitness,
defense counsel cannot be expected to be prepared to adequately cross-examine an in-custody
informant or accomplice with respect to hisor her bias if defense counsel does not have information
with respect to the benefits that have been offered to the witness in exchange for his or her testimony.
The potentia problems with respect to testimony by in-custody informants was examined in some detall
in the Morin Inquiry in Toronto, and the Specid Commissoner included asmilar suggestion among his
recommendations.’

The Oklahoma Court of Crimina Apped's has dso imposed disclosure requirements in cases involving
in~custody informants. Those requirements provide that:

At least ten days before trid, the Sate is required to disclose in discovery: (1) the complete
crimina history of the informant; (2) any ded, promise, inducement, or benefit that the offering
party has made or may make in the future to the informant (emphasis added); (3) the specific
gtatements made by the defendant and the time, place, and manner of their disclosure; (4) Al
other cases in which the informant testified or offered statements againgt an individud but was
not called, whether the statements were admitted in the case, and whether the informant
received any ded, promise, inducement, or benefit in exchange for or subsequent to that
testimony or statement; (5) whether a any time the informant recanted that testimony or
gatement, and if so, atranscript of copy of such recantation; and (6) any other information
relevant to the informer’s credibility. Dodd v. State, 993 P. 2d 778, 784 (2000)

The disclosure suggested by the Court of Crimina Appedls is more extensive than that recommended
by the Commission.*°

Recommendation 51:

Whenever the state may introduce the testimony of an in-custody infor mant who has agreed
to testify for the prosecution in a capital case to a statement allegedly made by the defendant,
at either the guilt or sentencing phase, the state should promptly inform the defense asto the
identification and background of the witness.

Commission members unanimoudy agreed that disclosure of a tedtifying in-custody informant’s
background was important to enable proper cross-examination. Supreme Court Rule 412 dready
requires disclosure by the prosecution of information about witnesses and their crimina record. This
recommendation by the Commission isintended to make clear that it is particularly important that
information with respect to the identification and background of in-custody informant witnesses be
promptly provided to defense counsel whenever such witnesses are expected to testify.
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Recommendation 52 :

(@) Prior totrial, thetrial judge shall hold an evidentiary hearing to deter mine therdiability
and admissibility of the in-custody informant’ stestimony at either the guilt or sentencing
phase.

(b) At the pre-trial evidentiary hearing, thetrial judge shall use the following standards:

The prosecution bearsthe burden of proving by a preponder ance of evidence that the
witness testimony isreliable. Thetrial judge may consider the following factors, as
well as any other factorsbearing on thewitness credibility:

(1) The specific statementsto which the witness will testify.

(2) Thetime and place, and other circumstancesregarding the alleged statements.
(3) Any deal or inducement made by theinformant and the police or prosecutorsin
exchange for the witness' testimony.

(4) Thecriminal history of the witness.

(5) Whether the witness has ever recanted his/her testimony.

(6) Other casesin which the witness testified to alleged confessions by others.

(7) Any other known evidence that may attest to or diminish the credibility of the
witness, including the presence or absence of any relationship between the accused
and the witness.

() Thestate may filean interlocutory appeal from aruling suppressing the testimony of an
in-custody informant, pursuant to Illinois Supreme Court Rule 604.

It was the unanimous view of Commission members that testimony from in-custody informants
presented particular problems, which mandated special procedures calculated to insure that such
witnesses werereliable. Testimony from in-custody witnesses has often been shown to have been
fase, and severd of the thirteen cases of men released from deeth row involved, at least in part,
testimony from an in-custody informant.**

The subject has received widespread attention in the crimind judtice literature?  Provisons similar to
thiswere originaly proposed in the 1999 opinion in Dodd v. State, dthough they were withdrawn in
favor of pretria disclosure.® This topic was aso the subject of some debate during the Spring 2001
session of the legidature, with at least one hill on this point consdered in the Illinois House.

The Specid Commissioner in the Morin inquiry aso reached the conclusion that specid precautions
should be required before a prosecutor makes use of in-custody informant testimony. The Morin
inquiry examined in some detall the results of a pecid grand jury investigation in Los Angdles,
Cdiforniainto the misuse of informer testimony.*  In that investigation, the specid grand jury examined
in-custody informant use between 1979 and 1990, and found numerous ingtances where fsein-

-122- CHAPTER 8



Commission on Capital Punishment
April 15, 2002

custody informant testimony had been used. In light of this, the Specid Commissoner in the Morin
inquiry recommended a number of substantive changes to the Crown policy manua, which emphasized
the importance of establishing the credibility of the informer’ s testimony through corroboretive evidence
and careful examination of the circumstances under which the informer made his satement.™

Recommendation 53:

In capital cases, courts should closely scrutinize any tactic that mideads the suspect asto the
strength of the evidence against him/her, or the likelihood of higher guilt, in order to
determine whether thistactic would be likely to induce an involuntary or untrustworthy
confession.

It was the unanimous view of the Commission that careful scrutiny should be applied by courtsin
evauating the reliability of confessons where the suspect has been mided as to the strength of the
evidence. Professor White has detailed the potential problems associated with confessons and
methods by which investigators can avoid untrustworthy confessions’®  He points out that
misrepresentation of the evidence againgt a particular sugpect may induce a confession from an innocent
person. The conclusive nature of forengc evidence (for example, DNA, fingerprints) poses increased
risks that a misrepresentation about such evidence may result in untrustworthy confessons, especialy
by those who are more easily led.

In Illinois, when a crimind defendant moves to suppress evidence & trid of hisor her confesson,

datute provides that the trid judge should hear and rule on the motion before trid. See 725 ILCS
5/114-11." Thejudge may hold a hearing a which witnesses testify as to the circumstances
surrounding the confession by the defendant. This recommendation calls upon trid judges in capita
cases to carefully examine police or prosecutor methods during the interrogation process which misstate
or oversate the evidence of the suspect’s guilt, or the likelihood that he or she will be found guilty, in
order to induce him or her to confess.

Police and prosecutors are routingy called upon to confront persons suspected of crime, and to attempt
to induce them to admit that they have committed crimes. [llinois courts have held thet the police and
prosecutors have agreat deal of leeway in the methods they may employ in order to secure
confessions, including stretching the truth, or even flatly misrepresenting facts to the suspect -- for
example, by fasay asserting that another suspect has confessed and implicated the suspect being
questioned, or that the suspect’ s fingerprints were recovered from the scene or wegpon. The ultimate
question for the trid judge in ruling on amotion to suppress is whether the prosecution has established
by a preponderance of the evidence that the confession was voluntary, and is sufficiently trustworthy as
to be accepted as evidence againgt the defendant.
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The Commission unanimoudy believes that the court should carefully scrutinize any such dlegetions,
with the understanding that such misrepresentations by the police can induce untrustworthy confessons
which are not voluntary. 8

Recommendation 54:
The Commission makes no recommendation about whether or not plea negotiations should be
restricted with respect to the death penalty.

Commission members unanimoudly agreed to make no recommendation with respect to plea
negotiations. There isa continuing concern about whether, and to what degree, individual prosecutors
may use the threet of the death pendty in an ingppropriate and coercive way during plea negotiations.
Severd dternatives were discussed with respect to the question of whether State’' s Attorneys should be
permitted to introduce the possibility of seeking the death pendty during plea negotiations, and how
conduct by prosecutors could be redigtically regulated. The Illinois Supreme Court has reversed at
least two cases in which the death penalty was imposed on the ground that the State' s Attorney had
promised prior to the trid not to seek the deeth pendty. People v. Brownell, 96 1ll. 2d 167 (1983);
People v. Walker, 84 IIl. 2d 512 (1981). The Commission aso consdered the potential impact of the
new Supreme Court rule requiring the Stat€' s Attorney to give notice of hisor her intention to seek the
degth penalty within 120 days of the indictment, and whether it was beneficid or detrimenta to have
plea negotiations occur or be prohibited during that period.

The Commission’s proposal for amandatory, state-wide review process with respect to the decision
to seek the death pendity, if adopted, should significantly narrow the class of casesin which the death
pendty is sought, as would the revison of the digibility factors. Asaresult, theissue of potentialy
coercive plea negotiations would likely be sgnificantly reduced if dl parts of the new scheme are
adopted.

After discusson, the Commission believed that it could not make a recommendation with respect to
whether plea negotiations should be prohibited completely until after the state has elected whether or
not to pursue the death pendty, nor whether the state should be prohibited from seeking the desath
pendty if plea negotiations were entered into.
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Notes- Chapter 8

1. See, Sup. Crt. Committee Supplemental Report, October 2000, p. 42.

2. Unified Apped Rule, Georgia Supreme Court website, http:// www2.date.gaus/
courts/Supreme, Section 111, Tria Proceedings.

3. The Supreme Court recently reversed a desth pendty case due to the failure of the state to provide
potentidly exculpatory information contained in arson investigation reports. See People v. Hobley,
182 11l. 2d 404 (1998). The Supreme Court reversed and remanded another case where there was
some question as to whether compl ete police reports had been turned over to defense counsd. See
People v. Darryl Smms 192 111. 2d 368 (2000).

4. Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963) requires disclosure of such exculpatory
meaterid.

5. 1d.
6. SeeLoca Crimina Rule 116.2; http://Aww.mad.uscourts.gov/mad.menu.htm.

7. Casssinvolving Verned Jmerson and Dennis Williams (the Ford Helghts Four), Joseph Burrows,
Steven Manning, Rolando Cruz, and Alex Hernandez.

8. See, for example, People v. Olinger, 176 11l. 2d 326, 342-351 (1997) (reversing denial of post-
conviction of petition without evidentiary hearing and remanding for hearing on Defendant’ s petition on
the ground that the key witness for the state did not testify truthfully asto the plea agreement he had
been offered in exchange for his testimony).

9. Recommendation 43, Agreements with informers reduced to writing, provides.
The Minidry of the Attorney General should amend its Crown Policy manud to impose a
positive obligation upon prosecutors to ensure that any agreements made with in-custody
informers relating to benefits or consideration for co-operation should, absent exceptiona
circumstances, be reduced to writing and Sgned by a prosecutor, the informer and his or her
counsdl (if represented). An ord agreement, fully reproduced on videotape, may substitute for
such written agreement. Aswell, in accordance with present Crown policy, any such
agreements respecting benefits or consideration for co-operation should be approved by a
Director of Crown Operations.

10. Initidly, in an earlier opinion in the same case, the Oklahoma Court of Crimind Apped s adopted
the view that a pre-trid rdiability hearing should be conducted with respect to the credibility of anin-
custody informant. That opinion was vacated, in favor of broader pre-trid disclosure. The
Commission hasingtead recommended pre-tria disclosure of relevant information, dong with a pre-trid
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religbility hearing. See Recommendation 52.

11. The caseinvolving Steven Manning was based dmost exclusvely upon in-custody informant
testimony, athough in-custody informant testimony played arolein anumber of other cases. Inthe
case involving former death row inmate Rolando Cruz, another desth row inmate testified asto
gtatements alegedly made by Cruz while on degth row. The county prosecutor in the Cruz case then
testified during that death row defendant’ s resentencing hearing.

12. See Clifford Zimmerman, “Back from the Courthouse: Corrective Measures to Address the Role
of Informantsin Wrongful Convictions,” in Wrongly Convicted: Perspectives on Failed Justice, Ed.
Saundra D. Westervelt and John A Humphrey, Rutgers University Press: New Brunswick, 2001.

13. The 1999 opinionin Dodd v. State was withdrawn by the Court of Crimina Appeds, and these
provisions replaced with the pretrial disclosure requirements described in the 2000 opinion. See Dodd
v. State, 993 P. 2d 778 at 785 (prior opinion, Dodd v. State, 1999 OK CR 29; rehearing granted
vacating and withdrawing opinion, 70 OBJ 2952 (Oct. 6, 1999).)

14. Morin Inquiry Report, Chapter 3, pp. 555-579.
15. Morin Recommendation 41 contains 14 different suggestions for areas of inquiry by prosecutors.

16. White, W.S. (1997). False Confessions and the Constitution: Safeguards Against
Untrustworthy Confessions. 32 Harvard Civil Rights- Civil Liberties Law Review 105.

17. 5/114-11 (f): Theissue of the admissihility of the confesson shdl not be submitted to the jury. The
circumstances surrounding the making of the confession may be submitted to the jury as bearing upon
the credibility or the weight to be given to the confesson.

18. The recent series by the Chicago Tribune with respect to confessions obtained in murder casesin
Cook County suggests that thorough judicid scrutiny of the circumstances of some confessions would
be beneficid. See“ Coercive and illegal tactics torpedo scores of Cook County murder cases,”
Chicago Tribune, December 16, 2001.
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Chapter 9 - The Guilt-Innocence Phase

The recommendations in this Chapter address evidentiary problems which are of greater
concernin capital cases, but which occur in other trialsaswell. The Commission has
unanimously recommended that expert testimony with respect to the problems associated with
eyewitness evidence be admitted on a case by case basis, that instructions relating to eyewitness
testimony should elucidate the factors for the jury to consider, and caution the jury to consider
such testimony carefully in light of other evidence in the case, and that special cautionary
instructions be given to the jury for in-custody informant testimony. The Commission also
continues to support the exclusion by Illinois courts of polygraph evidence. A majority of
Commission members supported revisions to the instructions to the jury relating to evaluation of
unrecorded statements by the defendant.

INTRODUCTION

Proceedings during the guilt-innocence phase which increase the possibility of an erroneous jury verdict
finding an innocent defendant guilty also potentialy expose the innocent to the death sentencing process.
While the Commission did not consider every aspect of trid practice in capital cases, it did identify
severd areas where specia problems may arise, and where specia care should be taken to insure that
the guilt-innocence phase is asfair and accurate as possible.

SPECIFIC RECOMMENDATIONS

Recommendation 55:

Expert testimony with respect to the problems associated with eyewitness testimony may be
helpful in appropriate cases. Deter minations as to whether such evidence may be admitted
should beresolved by thetrial judge on a case by case basis.

The Commission unanimoudy recommended that the expert evidence on the issue of eyewitness
testimony be considered on a case by case bass. Thereisagrowing body of literature which discusses
the potentia problems associated with eyewitness testimony.*

Some jurisdictions take the position that expert testimony on thisissue is never gppropriate and have
adopted a per se ban on the admission of such expert tesimony.? Other states take the view that
expert tesimony pointing out the fdlibility of eyewitness testimony may be of assstanceto thejury inan
appropriate case. See Johnson v. Sate, 272 Ga. 254, 257, 526 S.E.2d 549, 550 March 2000. The
Supreme Court of Georgia noted, in describing its rule as the more “modern trend,” :
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.. we adhere to the pogtion followed by this Court in Johnson and Gardiner, supra, and
hold that the admisson of expert testimony regarding eyewitness identification of the defendant
isinthe discretion of thetria court. Where eyewitness identification of the defendant is a key
element of the State' s case and there is no substantia corroboration of that identification by
other evidence, trid courts may not exclude expert testimony without carefully weighing
whether the evidence would assst the jury in assessing the religbility of eyewitness testimony
and whether expert eyewitness testimony is the only effective way to reved any weaknessin an
eyewitness identification. [citations]. However, the admission or excluson of this evidence “lies
within the sound discretion of thetria court, whose decision will not be disturbed on apped
absent a clear abuse of discretion.” 272 Ga. 254, 257.

The Illinois Supreme Court has discussed theissue in at least one opinion. See People v. Enis, 139 1I.
2d 264, 285-290 (1990). The Court concluded in that case that the trid court did not err in excluding
expert testimony on the problems associated with eyewitness testimony because, in that ingance, “. .

. expert testimony based on the offers of proof would not have aided the trier of fact in reaching its
concluson.” Enis, at 288. The Court also observed:

We caution againgt the overuse of expert testimony. Such testimony, in this case concerning the
unreliability of eyewitness testimony, could well lead to the use of expert testimony concerning
the unreiability of other types of testimony, and eventualy to the use of expertsto testify asto
the unreliability of expert testimony. So-called experts can usualy be obtained to support most
any postion. . . Weare concerned with the reliability of eyewitness expert testimony
[citations omitted] whether and to what degreeit can ad the jury, and if it is necessary in light of
defendant’ s ability to cross-examine eyewitnesses. . . It would be ingppropriate for ajury to
conclude, based on expert testimony, that al eyewitnesstestimony isunreliable. Enis, at 289.

However, the Court aso noted:

A trid judgeis given broad discretion when determining the admissibility of an expert witness,
and when consdering the rdliability of the expert testimony, the judge should balance its
probative value againg its prgudicid effect. In the exercise of his discretion, the trid judge
should dso carefully consider the necessity and reevance of the expert testimony in light of the
factsin the case before him prior to admitting it for the jury’s consderation. In this case, we
conclude that based on the offer of proof it was proper for thetrid judge to exclude the expert
tetimony. Enis, at 290.

The Supreme Court returned to the issuein its consideration of the post-conviction petition of Mr. Enis.
In an opinion from November of 2000, the court has |eft open the question of whether expert testimony
with respect to the potentia problems associated with eyewitness testimony would be admissiblein a
particular case.®
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Whether or not such expert testimony with respect to eyewitness evidence would aid the jury in
reaching a determination with respect to the issuesin a particular case dependsto avery great extent on
the facts of theindividua case. The Commission recognizes the potentia for problems associated with
eyewitness testimony and that there may be circumstances where expert testimony with respect to such
problems might be helpful to thejury. A blanket rule which dways permits the introduction of expert
testimony on thisissueislikely to produce dday in some cases where this kind of expert testimony may
not truly be helpful. Conversdly, a blanket prohibition againg this type of expert testimony ignores the
very red advances in academic literature which have identified potential problems with relying on
eyewitness tesimony.

Asareault, the Commission has unanimoudy recommended that the admission of expert testimony with
respect to problems associated with eyewitness identifications be made on a case by case basis by the
trid judge. Such arule providesflexibility, while permitting the exclusion of evidence that might be
inappropriate.

Recommendation 56

Jury ingtructions with respect to eyewitness testimony should enumer ate factorsfor thejury
to consder, including the difficulty of making a cross-racial identification. The current version
of IPI isa step in theright direction, but should be improved.

I Pl 3.15 should also be amended to add a final sentence which states asfollows. Eyewitness
testimony should be car efully examined in light of other evidencein the case.

The Commission unanimoudy adopted two related recommendations relating to jury indructions on
eyewitness testimony. While eyewitness testimony often provides valuable evidence in acrimind case,
the reliability of eyewitness testimony has increasingly been brought into question.* In jury trids, making
determinations about the credibility of eyewitness testimony is the reponghility of thejury. Inlllinois,
the jury has historically been ingructed that it is the sole judge of the credibility of the witness. The
[llinois Pettern Jury Ingtructions formerly did not enumerate issues for the jury to consder, and the
commentary specificaly recommended againgt such an ingtruction.®

Beginning in the early to mid-90's, the Illinois ingtruction was modified to provide aligting of factors for
the jury to consider in assessing eyewitness testimony.® IPI 3.15 (2000 edition) currently provides as
folows

IPl 3.15 Circumstances of Identification. When you weigh the identification testimony of a
witness, you should consider dl the facts and circumstances in evidence, including, but not
limited to, the fallowing: (1) the opportunity the witness had to view the offender a the time of
the offense, or (2) the witness' s degree of attention at the time of the offense, (3) the witness's
earlier description of the offender, (4) the level of certainty shown by the witness when
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confronting the defendant or (5) the length of time between the offense and the identification
confrontation.

Committee notes to the ingruction indicate “ The Committee now unanimoudy believes that eyewitness
identification is a subject deserving of judicid comment.” See Committee Notes, 1Pl 3.15,
Circumstances of Identification.

The Commission believes that the current verson 1Pl 3.15 is an improvement over the prior pattern
indruction, which recommended advising the jury it was the sole judge of the credibility of eyewitness
testimony.” The Commission would encourage re-evauation of this instruction, however, to insure that
it reflects important congderations with respect to eyewitness testimony.

Other states have included additiona issuesin sSimilar pattern instructions on eyewitness testimony.® In
Kansas, for example, thejury isinstructed not only to consder the factorsidentified above, but also to
consder “Whether the witness ever faled to identify the defendant[s] or made any inconsstent
identification.”® In Maryland, thejury isindructed to consider “. . . thewitness's certainty or lack
of certainty, the accuracy of any prior description. . " Oklahomajuries are instructed to
congder, anong other things, “ (3) whether the witness s identification is weakened by a prior falure to
identify the subject; and (4) whether the witness s tesimony remained positive and unqudified after
cross-examination.”*

New Jersey has recently introduced a new concept into the question of eyewitness identification by
permitting the judge, in an appropriate case, to indruct the jury that its evauation of the credibility of the
identification of the defendant may include:

The fact that an identifying witness is not of the same race as the perpetrator and/or defendant,
and whether that fact might have had an impact on the accuracy of the witness' origina
perception, and/or the accuracy of the subsequent identification. 'Y ou should consider that in
ordinary human experience, people may have greater difficulty in accurately identifying
members of adifferent race.’

In gpproving the use of the ingtruction, the New Jersey Supreme Court has noted that it should only be
gvenwhere®. . . ldentificationisacritica issuein the case, and an eyewitness' s cross-recid
identification is not corroborated by other evidence giving it independent rdiability.” State v. McKinley
Cromedy, 158 N.J. 112, 132 (1999).

The Commission believes that a decision about how the IPI ingtruction might be properly amended is
best |eft to the IPI Committee.

The Commission has aso unanimoudy recommended a second revison to the lllinois ingtruction
pertaining to eyewitness testimony, by adding the following sentenceto IPl 3.15:
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Eyewitness testimony should be carefully examined in light of other evidence in the case.
The Commisson believes that this modification isjudtified in light of new concerns that have been
articulated with respect to inaccuracies of eyewitnesstestimony. The ingtruction encourages the jury to
weigh testimony from eyewitnesses aong with other evidence in trying to reach its determination as to
the guilt or innocence of the defendant. Similar language is dso found in the jury ingtructions of other
states.

For example, Maryland pattern jury ingtructions™ provide that while the identification of a defendant
may be established by a sngle eyewitness, the jury is advised that they should “examine the
identification of the defendant with greet care.” Oklahoma pattern jury ingtructions are to the same
effect, and begin by advising the jury “ Eyewitness identifications are to be scrutinized with extreme care.
The possibility of human error or mistake and the probable likeness or smilarity of objects and persons
are circumstances that you must consider in weighing testimony as to identity.”*4

In light of new information regarding the potentia for mistaken eyewitness testimony and the drastic
consequences if such mistakes are made in a capitd case, the Commission believes are-evauation of
the ingtructions with respect to eyewitness testimony is prudent.

Recommendation 57 :

The Committee on thelllinois Pattern Jury Ingtructions-Criminal should consider ajury
ingtruction providing a special caution with respect to the rdiability of the testimony of in-
custody informants.

The subject of the dangers associated with in-custody informant testimony has aready been discussed
in some detail in Chapter 8 of this Report, which recommends a pre-trial assessment of the credibility of
an in-custody informant’s evidence. The Commission members unanimoudy believed that the problems
asociated with in-custody informant testimony aso warrant a specid jury indruction advising the jury
of the potentiad hazards of relying on this testimony.

Asthe Commission uses the term “in-custody informant,” it is not intended to refer merdly to testimony
by an incarcerated individua about an event. Incarcerated persons may be witnesses to crimein the
same way that other citizens are, and the fact of their incarceration does not automatically result in
testimony that isunreiable. However, there are a number of desath pendty cases where evidence asto
particular statements or admissions by a defendant was presented by incarcerated individuals who were
perhaps offered some benefit in return for their testimony. These cases require careful scrutiny, since the
temptation to an incarcerated person to dleviate the harshness of confinement by any meansis obvious.

However, the Commission aso recognized that there will be ingances when such information is

vauable, rdiable and truthful. As aresult, Commisson members did not believe that awholesde
exclusion of thisevidenceis appropriate or helpful to the truth-seeking process.
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Illinois does dready provide the jury with aspecia caution where testimony from an accomplice forms
the basis of aconviction. Inthoseinstances, IPI 3.17 advises the jury that with respect to an
accomplice, “. . . thetestimony of that witness is subject to suspicion and should be considered by
you with caution. It should be carefully examined in light of the other evidence in the case”

Other gtates have pattern jury ingtructions which address thisissue. The Commission considered jury
indructions relating to in-custody informant testimony from Maryland, Oklahomaand Cdifornia, and
found the Maryland and Oklahoma ingtructions to provide the best example of how such an ingtruction
could be drawn in lllinois.

In Maryland,®® the jury isinstructed to give careful consideration to any witness promised leniency, not
just an accomplice or in-custody informant. The instruction provides:

Y ou may condder the testimony of awitness who testifies for the State as aresult of [aplea
agreement] [apromise that he will not be prosecuted] [afinancia benefit]. However, you
should consider such testimony with caution, because the testimony may have been colored by
adesreto gain [leniency] [freedom] [afinancia benefit] by testifying againgt the defendant.

The Oklahomajury ingruction is targeted specificdly at informers  The jury ingtruction, as modified by
recent court decisions?® provides:

The testimony of an informer who provides evidence againgt a defendant for pay/(immunity
from punishment)/(persond advantage/vindication) must be examined and weighed by you with
greater care than the testimony of an ordinary witness. Whether the informer’ s tesimony has
been affected by interest or by preudice againgt the defendant isfor you to determine. In
making that determination, you should consider: (1) whether the witness has received anything
(including pay, immunity from prosecution, leniency in prosecution, persond advantage, or
vindication) in exchange for testimony; (2) any other case in which the informant testified or
offered statements againgt an individua but was not called, and whether the satements were
admitted in the case, and whether the informant recelved any dedl, promise, inducement, or
benefit in exchange for that testimony or statement, (3) whether the informant has ever changed
his or her testimony, (4) the crimina history of the informant; and (5) any other evidence
relevant to the informer’ s credibility.

Inlight of the frequency with which such testimony has appeared in the cases of those who were
ultimately released from death row, the Commission believes that a specid emphasis on this credibility
issue iswarranted.
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Recommendation 58 :
[Pl - Criminal -3.06 and 3.07 should be supplemented by adding theitalicized sentences, to be
given only when the defendant's statement isnot recorded:

Y ou have before you evidence that the defendant made a
statement relating to the offenses charged in theindictment. It is
for you to determine [whether the defendant made the statement
and, if so,] what weight should be given to the statement. In
determining the weight to be given to a statement, you should
consder all of the circumstances under which it was made. You
should pay particular attention to whether or not the statement is
recorded, and if it is, what method was used to record it.
Generally, an electronic recording that contains the defendant's
actual voice or a statement written by the defendant is more
reliable than a non-recorded summary.

A mgority of Commission members supported this recommendation. In Chapter 2 of this Report, the
Commission made specific recommendations with respect to videotaping and audiotaping of the
interrogation of a suspect in ahomicide case, and, in certain cases, of significant witnesses.
Commission members discussed at severd points in the process whether or not exclusion of non-taped
statements was prudent, and ultimately elected not to recommend exclusion of statements that were not
taped.

However, the Commission members unanimoudy believed that it would be gppropriate to give ajury
ingtruction which encouraged the jury to give proper consderation to whether a tatement by the
defendant was recorded in assessing credibility. Under Illinois law, the voluntariness of a defendant’s
confession is amatter for the court to determine outside the presence of thejury.*®  Once the court has
determined that the statement was voluntarily made, the statement is admissible in the defendant’ s trid
as Subgtantive evidence of hisor her guilt. The jury, however, is entitled to consder whether the
defendant actualy made the statement (to the extent thereis any dispute over this fact), and what
weight the statement should be given.

The Commission believes that ajury ingtruction of this type drikes the right balance between the
interests of effective law enforcement and the rights of the defendant. By advising the jury to consder
recorded statements as having greater rdiability, the jury’s attention will be drawn to an assessment of
the steps that the police took to obtain the statement. The police, for their part, should be encouraged
to take greater care to record statements of suspects.

The Commission has aso recommended in Chapter 8 of this Report that the court give close scrutiny to
interrogation tactics by the police which midead the suspect/defendant as to the strength of the evidence
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againg him or her. Thisscrutiny, at the stage where the voluntariness of the confession is determined,
should help to winnow out questionable and untrustworthy statements.

Recommendation 59 :
[llinois courts should continueto reect theresults of polygraph examination during the
innocence/quilt phase of capital trials.

Illinois courts have long rejected the admission of polygraph examination results as evidence during the
guilt/innocence phase of atrid. There have been, however, instances where the 1llinois Supreme court
has held that information about a polygraph examination may be introduced & trid. See, for example,
People v. Melock, 149 Il. 2d 423, 457-465 (1992.)

While stuations may arise where information regarding the circumstances surrounding a polygraph
examination may be appropriately discussed at trid, the Commission has unanimoudy recommended
continuation of the rule againgt admission of a polygraph examination to prove the results of the
examination.
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Notes - Chapter 9

1. See, for example, the article by Professor Wells and others discussed in Chapter 2 of this Report, as
well asthe Nationa Indtitute of Justice report on Eyewitness Evidence.

2. See Satev. Eddie L. Coley, Jr., 32 SW. 3d 831 at 838, Nov. 2000; “We recognize that we are
in the minority of jurisdictions which find such testimony per seinadmissible, rather then leaving the
determination of admissibility to the discretion of thetrid court. Nevertheless, we are convinced that a
per serule of excluson is appropriate.”

3. See Peoplev. Enis, 194 111. 2d 361, 393, footnote 1 : “We have assumed, for purposes of
evauating defendant’ s post-conviction claim, that Dr. Fulero’ s testimony regarding problems associated
with cross-racid identifications would have been properly admitted at trid. We express no opinion,
however, as to whether such expert testimony generaly aidsthe trier of fact in reaching its concluson.”

4. For example, in New Jersey, McKinley Cromedy, who is African-American, was serving a 50 year
prison sentence for the rape of awhite college sudent. The victim was the only witness to the crime,
and identified Cromedy under lessthan ided circumstances after. DNA evidence subsequently
exonerated him. See “Saved by science: New Brunswick man regains liberty after DNA test clearshim
of rape,” New Jersey Star Ledger, December 15, 1999.

5. A copy of IPI 3.15 from the 2™ edition of the pattern jury indructionsis included in the Technical
Appendix to this Report, published separatdly.

6. The modification first appearsin the 3" edition of the pattern jury ingtructions, published in 1992. A
copy of the ingtruction from this edition is dso included in the Technica Appendix to this Report.

7. Theformer version of 1Pl 3.15 from the 2" edition isincdluded in the Technical Appendix to this
Report.

8. Jury indructions identified in this Chapter are contained in the Technica Appendix to this Report,
published separately.

9. Pattern Ingtructions for Kansas 3d; 52.20 Eyewitness I dentification.
10. MPJI-Cr 3:30 Identification of Defendant.
11. OUJ-CR 9-19 Evidence - Eyewitness Identifications.

12. Thisisaportion of the New Jersey Jury instruction on in-court identification, which may be found
on the website of the New Jersey Supreme Court, http://mww judiciary.state.nj.us/
crimind/chargesinon2C032.htm. A copy of the entire ingtruction is contained in the Technica
Appendix to this Report, published separately.
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13. MPJ-Cr 3:30 Identification of Defendant.

14. OUJI-CR 9-19 Evidence - Eyewitness Identifications.
15. MPJI-Cr 3:13 Witness promised leniency.

16. Dodd v. State, 993 P. 2d 778, 784 (2000).

17. Dodd added the provisions contained in paragraphs (1) through (5) to the ingtruction. See OUJI-
CR9-43A.

18. Illinois law with respect to determinations about the admissibility of a defendant’s confesson is
discussed in Chapter 8 of this Report.
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Chapter 10 - The Sentencing Phase

Following the determination as to the guilt of the defendant, a separate sentencing hearing must
be held in order to impose capital punishment. This Chapter contains recommendations that
specifically apply to this phase of thetrial. Different rules apply to this sentencing trial, and
different considerations are presented. In thefirst part of the sentencing phase, the defendant’s
eigibility for the death penalty must be determined. The Commission’s recommendations for
limiting the class of cases eligible for the death penalty were presented in Chapter 4 of this
Report. The Commission also supports the application of discovery rules to the sentencing
phase, additions to the statutory list of mitigating factors to be considered, permitting the
defendant to make a statement in allocution at the sentencing phase, and instructing the jury on
sentencing alternatives.

INTRODUCTION

Illinois employs a bifurcated sentencing proceeding to determine the impaosition of the death pendty.
Immediately following the determination as to the defendant’ s guilt, the Illinois degth pendty Satute
contemplates that a separate sentencing hearing will commence. The defendant is entitled to a
sentencing hearing before ajury or, if he or she chooses to waive a jury, the sentencing hearing will be
before ajudge. A sentencing hearing conducted before a jury will generaly be conducted before the
same jury which heard the guilt/innocence phase of thetrid.

The firgt stage of the bifurcated sentencing proceeding is often referred to as the digibility phase.

During this phase, the prosecution is obligated to prove, beyond a reasonable doubt, one or more of the
eigibility factors listed in the statute. The prosecution is also required to prove that the defendant is 18
years of age or older, as lllinois law does not permit the imposition of the death pendty on persons
under 18. Thejury will then return averdict (or the judge will make afinding) that the defendant isor is
not digible for the deeth pendty based upon the digibility factors submitted. The digibility phaseis
intended to narrow application of the death penaty to the most heinous offenders.

The Commission’s proposas for arevised digibility scheme are discussed in Chapter 4 of this Report.
The Commission believes that significantly reducing the scope of the cases in which the death pendty
can be gpplied would return the Illinois deeth pendty scheme to itsintended function of reserving the
pendty for those who have committed the most heinous murders.

Once the defendant is found digible for the desth pendty, the aggravation/mitigation phase of the

sentencing proceeding begins. During this phase of the proceedings, the prosecution will present
information which it believes supports the impaosition of the death pendty, referred to generdly as
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“evidencein aggravation.” Thisinformation may include the defendant’ s past crimind record, specific
information about the crimes in the ingant case which make it particularly heinous or worthy of more
severe punishment, and information, such as the defendant’ s disciplinary record in prison, which
edablishes hisor her likely rehabilitative potentid.

The defendant is entitled to present evidence in mitigation during this phase of the proceedings. The
desth pendty satute sets forth specific types of mitigating factors which the court or the jury may
consider where supported by the evidence.! The sentencing body is dso required to consider any
other factors which may mitigete the defendant’ s punishment. Woodson v. North Carolina, 428 U.S.
280, 96 S. Ct. 2978 (1976). Defendant is therefore entitled to present evidence of any aspect of his
or her background or information pertaining to his good behavior to establish some reason why the jury
should sdlect a penalty less than death.

At the aggravation/mitigation phase of the proceeding, the norma evidentiary rules which govern the
guilt/innocence phase are relaxed. Thejury or judgeis required to conduct a particularized hearing,
bearing in mind the specifics of the crime and the specifics of the defendant, in reaching its determination
asto whether or not to impose the death pendty.? Any evidence, even “hearsay” evidence which is
typicaly excluded in other circumstances, may be admitted as long as it meets the standard of being
“rdevant” and “reliable

The jury, or the judge in a bench sentencing, then reaches a determination as to whether the degth
pendty should be imposed. The jury’s verdict imposing a death sentence must be unanimous.

SPECIFIC RECOMMENDATIONS

In Chapter 8 of this Report, the Commission expressed its support for the rules newly adopted by the
[llinois Supreme Court which expand the discovery tools available for usein crimina cases. Under the
new Supreme Court Rules, discovery depositions will be available for the first time in capitd trids. The
Commission believes that an expansion of discovery toolsisagood idea.

Recommendation 60:
The Commission supportsthe new amendmentsto Supreme Court Rule 411, which make the
rules of discovery applicable to the sentencing phase of capital cases.

The Commission’s support for these amendments was unanimous. The Specia Supreme Court
Committee recommended the following changes to Rule 411, which took effect on March 1, 2001:

Supreme Court Rule 411. Applicability of Discovery Rules
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Theserules shdl be applied in dl crimina cases wherein the accused is charged with an offense
for which, upon conviction, he might be imprisoned in the penitentiary. If the accused is
charged with an offense for which, upon conviction, he might be sentenced to degth, these rules
shall be applied to the separate sentencing hearing provided for in Section 9-1(d) of the
Criminal Code of 1961 (720 ILCS 5/9-1(d). They shal become gpplicable following
indictment or information and shal not be operative prior to or in the course of any preliminary
hearing. (Rule amendments underscored)

Inits Supplementa Report recommending the rule change, the Committee noted:

In response to these comments, the proposed committee comments to Rule 411 have been
revised to clarify that pretriad discovery of defense sentencing information is subject to
congtitutional and privilege-based limitations. Moreoever, the committee comments have been
revised to clarify that disclosure of defense sentencing informetion is not required when
disclosure would provide incul patory information to the State or otherwise directly or indirectly
provide an advantage to the State on the merits of the case. The revised comments aso note
that the defense should not be required to disclose sentencing information when thereisa
reasonable possibility of harm to the defense on the merits, even when thereis no clear
congtitutiond or privilege-base prohibition on disclosure. Sup. Crt. Committee Supplemental
Report, October 2000, p. 44-45.

The Committee Comments to the revised rule sate;

The committee found that the existing discovery rules and associated case law would
adequatdly address congtitutiona and privilege-based objectionsto pretrid disclosure of
sentencing information by the defense. However, condtitutional and privilege-based limitations
on discovery do not preclude the possibility that pretrid disclosure of defense sentencing
information could directly or indirectly aid the Stat€' s case on the merits. The extension of
discovery procedures to capital sentencing is not intended to provide such an advantage to the
State. Committee Comments, Sup. Crt. R. 411.

Prior to the adoption of revised Supreme Court Rule 411, discovery was not available during the
sentencing phase of the trid. See People v. Lee, 196 I11. 2d 368, 381 (2001); citing People v. Foster,
119111. 2d 69 (1987). In Lee, the Supreme Court reversed the defendant’ s desth sentence and
granted a new hearing based on the fact that defendant had been required to submit to a psychiatric
exam at the request of the State. The new revisions to Supreme Court Rule 411 took effect following
the issuance of the court’s origina opinion in February of 2001, and in a supplementa opinion on
rehearing, the court made the following observations
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Shortly after this opinion was filed, this court determined that the discovery rules should be
extended to desth pendty hearings. At adeath pendty hearing, the sentencing authority is
asked to impose the ultimate pendty upon the defendant. We believe it isimportant that the
sentencing authority possess the fullest information possible with respect to the defendant’ s life,
character, crimind record and the circumstances of the particular offense. [citations omitted)]
Allowing discovery furthersthe god of presenting complete information regarding the defendant
to the sentencing authority. . . We recognize, however that in the context of a desth penalty
hearing, discovery will not necessarily be reciprocd. Whereas the defendant cannot be
compelled to provide discovery unless the State makes reciproca disclosures, disclosure of
information by the prosecution does not autometicaly entitle the State to disclosure from the
defense. [citations omitted] Certain procedura safeguards embodied in our condtitution serve to
limit discovery by the defendant to the State to the end that a defendant will not be sentenced to
degth by the use of evidence he unwittingly provides. . . . Pretrid discovery of defense
information, whether for use a the guilt phase of trid or at the deeth pendty hearing, remains
subject to condtitutiond limitations and limitations based on attorney-client or other privilege.
Thetrid courts must do dl they can to ensure that each defendant receives afair trid and afar
sentencing hearing.  Lee, 196 11l. 2d 368, 388 (2001)

The Commission consdered smilar concerns with repect to the application of the revisonsto Rule
411. The complexity of managing the discovery of sentencing phase information isacutein lllinois, as
in other dates, where the sentencing phase follows the guilt phase of the trid immediately, and often
before the same jury. Thereisrarely time for discovery to be conducted following the guilt phase,
except in those instances where the sentencing phase will be conducted by ajudge sitting without ajury.
Asareault, much of the discovery of sentencing materid will occur prior to the guilt/innocence phase by
necessity.

Some types of discovery could implicate a defendant’ s condtitutiond right to avoid incriminating himself.
During the time prior to trid, and during the trid itsdlf, the rights of the defendant to avoid incriminating
himsdlf in any way should supersede the prosecution’ s right to discover information that might be useful
inasentencing trid. If we are to retain the present system of beginning the sentencing phase
immediately following the guilt phase of thetrid, trid judges will need to pay close atention to areas
where the defendant’ s rights might be adversely impacted by pre-trid discovery of sentencing
information. Where such discovery might have an adverse impact, such as in the deposition of an
expert tegtifying only in the sentencing phase, the better practice would be for the trid judge to deny the
depodgition at that time, and to provide for abrief interval between the two phases where such discovery
could be provided in the event the prosecution believes it necessary. Discovery of the written reports
of such expert witnesses could proceed prior to trid, and thus provide the prosecution with the benefit
of knowing the areas for this expert testimony.
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The Supreme Court should carefully monitor the application of this rule to insure that condtitutiona
rights and other important privileges to which the defendant is entitled have not been impinged upon.

Recommendation 61 :

The mitigating factors consdered by the jury in the death penalty sentencing scheme should
be expanded to include the defendant's history of extreme emotional or physical abuse, and
that the defendant suffersfrom reduced mental capacity.

The Commisson unanimoudly adopted this recommendation to revise the mitigating factors contained in
the lllinois Satute. Mitigating factors play an important role in the death sentencing process. While the
list of digibility factors has been expanded over the years from 7 to 20, the statutory list of mitigating
factors remains identical to the provisions enacted with the origind satute. Juriesin lllincisreceive a
gpecific ingruction on statutory mitigating factors, but are instructed only in generd terms with respect
to non-gatutory mitigation. They are advised, with respect to such non-gatutory mitigation, that they
may consder any other factor in mitigation that is supported by the evidence. People v. Hope, 168 1I.
2d 1, 43-44 (1995). It wasthe Commission’sview that the capital punishment process would benefit
by the explicit incdluson of additiond statutory mitigeting factors.

The lllinois Death Pendty statute currently provides as follows (720 ILCS 5/9-1(c)):

Condderation of factorsin Aggravation and Mitigation. The court shal consder, or shdl
indruct the jury to consider any aggravating and any mitigating factors which are relevant to the
imposition of the deeth pendty. Aggravating factors may include but need not be limited to
those factors set forth in subsection (b). Mitigating factors may include but need not be limited
to the following: (1) the defendant has no sgnificant history of prior crimind activity; (2) the
murder was committed while the defendant was under the influence of extreme menta or
emotiond disturbance, although not such as to congtitute a defense to prosecution; (3) the
murdered individua was a participant in the defendant's homicidal conduct or consented to the
homicidd act; (4) the defendant acted under the compulsion of threat or menace of the
imminent infliction of deeth or great bodily harm; (5) the defendant was not persondly present
during commission of the act or acts causing deeth.

The Commission has unanimoudy recommended thet the list of statutory factorsin mitigation should be
expanded to include the following two items.

6. Defendant’s background includes a history of extreme emotional or physical abuse.
7. Defendant suffersfrom reduced mental capacity.

Congderation of the defendant’ s reduced mentd capacity and his or her background with respect to
emotiond and/or physical abuse as factors in mitigation is supported by the U. S.
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Supreme Court’ srecent decison in Penry v. Johnson, 532 U.S. 782, 121 S. Ct. 1910(2001). In
Penry, the Supreme Court rgected the jury ingtructions used in the defendant’ s resentencing on the
ground that they did not adequately permit the jury to consder and give effect to this type of mitigating
evidence.

Recommendation 62 :
The defendant should have theright to make a statement on his own behalf at during the
aggravation/mitigation phase, without being subject to cr oss-examination.

The Commission adopted this recommendation unanimoudy. Statements that are not subject to cross-
examination are typically referred to as satementsin “alocution.”

Asthe lllinois Supreme Court has noted, dlocution at common law referred to an inquiry which the
court made of the defendant after the guilty verdict was returned in acapit case, asto . . .
whether the defendant had any reason to offer why judgment should not be entered againgt him.”
People v. Gaines, 88 1ll. 2d 342, 374 (1985). Thisright was particularly important a common law,
since a defendant was not entitled to be represented by counsel and was not considered competent to
tedtify in his own behaf. The Court observed in Gaines that the Unified Code of Corrections®, which
governed criminad sentencing generdly, provided a statutory right to make a statement at sentencing.
However, those provisions were amended to exclude capital sentencing proceedings with the adoption
of the 1977 death pendty Act.> Asaresult, there was no statutory right to make a statement at a
capitd sentencing hearing, dthough a defendant could testify a the sentencing proceeding. A defendant
who testifies at the sentencing proceeding would be subject to reasonable cross-examination.®

The Court has conggtently held that a defendant in a capital sentencing proceeding has no right to
dlocution under Illinois law, People v. Guest, 195 111. 2d 1, 31-32 (2001), People v. Anthony
Brown, 185 Il. 2d 229 (1999), at least where the capital sentencing hearing is conducted before a jury.
Trid courts have gpparently permitted statements in dlocution in capital sentencing hearings conducted
before ajudge alone.” Thefact that a non-capital defendant is entitled to make a statement in alocution
under the sentencing statute,® while a capital defendant may not, does not deny a capital defendant
equal protection. People v. Childress, 158 I1l. 2d 275, 308 (1994).

This leads to the anomaous Stuation in which a defendant in a capital case who waives hisright to a
jury for sentencing may make such a satement in dlocution, while a defendant who exercises his or her
right to have ajury determine his or her sentence may not make such a statement without testifying on
his own behdf, subject to cross-examination.

Severa gates do permit a defendant the right of alocution in acapital case even where the sentencing
hearing is conducted before a jury rather than the judge. In Maryland, the right of a capital defendant
to alocution is provided for in Maryland Court Rule 4-343 (f) (“. . . Before sentenceis determined,
the court shdl afford the defendant the opportunity, persondly and through counsd, to make a
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statement, and shall afford the State the opportunity to respond.”)® See also Booth v. Maryland, 306
Md. 172, 198-9 (1986)° New Jersey courts have determined that a defendant in New Jersey hasa
common law right to present a statement in dlocution to ajury in a capitd case. State v. Bey, 161 N.J.
233, 275 (1998) Ohio provides acapitd defendant with aright to make a statement to ajury through
its cgpital sentencing provisons, which require that the trid court, and the trid jury, shdl hear evidence
in aggravation and mitigation, and “. . . shdl hear the satement, if any, of the offender, and the
arguments, if any, of counsd for the defense and prosecution, that are relevant to the pendty that should
be imposed on the offender.” Ohio Revised Code, 2929.03 (D)(1); (See also Ohio Crim.R. 32 (A)(2),
which requires the court to inquire whether the defendant wishes to make a statement on his or her
behdf.) The Oregon Supreme Court has determined that the right of a capital defendant to make an
unsworn statement is grounded in the Oregon Condtitution, which states that in al crimina prosecutions,
the “accused shdl havetheright. . . tobeheard by himsdf and counsd.” See State v. Rogers, 330
Or. 282, 297 (2000)*

There are ds0 states which, like lllinois, have expresdy regjected the notion that dlocution is
congtitutionally required in capita cases. Cdifornia has consstently regjected the notion that thereisa
right of alocution at the penalty phase of a capitd trid. People v. Lucero, 23 Cal. 4" 692, 717 (2001).
New York, like lllinais, permits dlocution before a sentencing court in a non-capital case, but at least
onetria court has found that there is no statutory or condtitutiond right to alocution in a capita case.
People v. Owens, 188 Misc. 2d 392, 729 N.Y.S. 2d 285 (2001). The Oklahoma Court of Crimina
Appeds recently considered the question and found that neither its statutes nor congtitution provided
for such an unsworn statement. Duckett v. Sate, 919 P. 2d 7, 21-22 (1996). The Supreme Court of
Tennessee has d 0 rgjected the idea of dlocution in capital sentencing proceedings, concluding that
there was no gtatutory, common-law or congtitutiond right to allocution in a capital case in Tennessee.
Sate v. Sephenson, 878 S.W. 2d 530, 550-552 (1994).

Commission members discussed the potential problems associated with permitting such an unsworn
gatement, including the difficulty of managing the process to preclude ingppropriate displays. On
baance, it was the Commission’s view that the interests of justice would be better served by permitting
the defendant to make a satement in alocution before the jury in acapitd sentencing hearing. States
which permit alocution have found gppropriate ways to control the presentation of this informetion.
For example, in State v. Rogers *2, the Supreme Court of Oregon concluded that the trial court had
properly exercised its discretionary authority to control proceedings before it by requiring that the
defendant make his statement in dlocution by reading from a prepared statement, and by requiring that
the statement be submitted to the triad court in advance for its review to insure that it did not contain
irrdevant or prgudicid comments. These procedurd redtrictions did not burden the defendant’ s right
to make such astatement. Sate v. Rogers, 4 P. 3d 1273. The New Jersey Supreme Court,
exercigang its supervisory authority over crimind trids generdly, identified generd guiddines applicable
to satementsin dlocution in capita cases. These guidelinesincluded requiring that before the
defendant speaks, he or she be ingtructed by the court, outside of the presence of the jury, about the
limited scope of the right and that the statement was subject to the court’ s supervision. The defendant
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should also be advised that should the statement go beyond proper bounds it would be subject to
correction by the court, which could include comment by the court or prosecutor, or possibly re-
opening the case for cross-examination. See State v. Zola, 112 N.J. 384, 431-2, 548 A. 2d 1022,
1046 (1988).

The prosecution in acapita sentencing hearing has long been permitted to present evidence and
comment upon the defendant’ s lack of remorse over the crime as afactor for the jury to consder in
reaching its determination about whether to impose a death sentence. People v. Erickson, 117 Ill. 2d
271, 302 (1987). There may be many circumstances where such comment by the prosecution is
relevant and gppropriate in a sentencing proceeding. Under existing law, a defendant may not counter
this evidence without taking the witness stand to testify in his or her own defense. There may be
legitimate reasons why a defendant chooses not to do so. Permitting the defendant to make a statement
in dlocution will enable the defendant to address thisissue.

The Commission recognizes that unsworn alocution statements by a defendant may be sdf-serving, and
that since the defendant will not be testifying, the prasecution will not be able to cross-examine the
defendant with respect to the statement. The Commission believes, however, that the jury should be
able to discern whether or not such statements are worthy of belief, and what weight they should be
accorded in the sentencing process.  Courtsin other jurisdictions have managed to permit alocution
before ajury and control the process gppropriately, and trid judges in Illinois should be equdly ableto
manage such statements.

Recommendation 63:
Thejury should beinstructed asto the alter native sentences that may be imposed in the event
that the death penalty is not imposed.

This was a unanimous recommendation of the Commisson. Mogt sentencing decisonsin crimina cases
in lllinois are made by the judge, rather than ajury. The capitd sentencing proceeding is unique in that
the jury isrequired to make an actud decision about the defendant’ s sentence. Prior to 1988, juriesin
[llinois were ingtructed that they had to make a determination as to whether or not to sentence the
defendant to death, but that they should not concern themselves about what other sentence the
defendant might receive in the event that death was not imposed.

While sentencing decisions with respect to degth digible cases are made pursuant to the deeth penalty
statute (720 ILCS 5/9-1 et seq.), the sentence to be imposed for other types of first degree murdersis
governed by generd sentencing statutes contained in the Unified Code of Corrections (730 ILCS 5/5-
8-1et. s5q.) Under those provisions, a defendant convicted of first degree murder may be sentenced
to amaximum of 60 yearsimprisonment. Under certain circumstances, that prison term may be
extended to alonger period, or the judge may impose a life sentence.®® For certain types of murders,
the court is required to impose a life sentence.*
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In 1988, the Illinois Supreme Court determined that where a defendant was convicted of multiple
murders and was therefore required to be sentenced to natura life as a mandatory dternative to the
degth pendlty, the jury must be informed of that aternative sentence. See People v. Gacho , 122 111. 2d
221, 262-263 (1988) The Supreme Court elected to apply the decison in Gacho prospectively, to
sentencing hearings which occurred after the date of the opinion (February 1, 1988). Asaresult of
Gacho, lllinaisjuries receive indructions with respect to an dternative sentence in the case of multiple
murder convictions where naturd life is the mandatory sentence.

The United States Supreme Court has aso considered thisissue severd times. See Smmons v. South
Carolina 512 U.S. 154, 114 S. Ct. 2187 (1994), Shafer v. South Carolina, 532 U.S.36,121 S.Ct.
1263 (2001). The United States Supreme Court reaffirmed its position in those earlier casesthis year
inKelly v. South Carolina, __ U.S._, 122 S, Ct. 726 (2002). Asthose cases make clear, thetrial
court must indruct the jury on the dternative sentence of life without parole where that sentence isthe
mandatory dternative.

The Commission has unanimoudy recommended that the jury in a capitd sentencing proceeding be
ingructed on all dternative sentences the defendant might receive. There are severd reasons for this.
Firg, as noted in Gacho the jury may reasonably be concerned about whether a particularly dangerous
defendant may be released from prison, and choose to apply the death penaty not so much because the
defendant may be desarving of death, but because there is no way to insure future safety.”® Thisa
legitimate concern on the part of any sentencing body, and the jury should be adequatdly informed that
there are other waysto insure that society remains safe.

Second, as the court points out in Shafer, juries may be misnformed in the other direction with respect
to terms of imprisonment. Juries may labor under the fase impression that if the defendant is only
sentenced to aterm of years, he or she will actudly serve only afew of those years and be released
early on parole. Asareault, juriesmight beinclined to see a particular defendant receive a sentence of
60 years for amurder, if they reasonably believed that the defendant would actudly serve 60 years, or
something very closetoit.  Under Illinois law, judges may impose an extended term beyond 60 years
where circumstances warrant it. In addition, trid judges are now required to make a statement to
inform the public asto the likely sentence a defendant will actudly serveif he or sheis sentenced to a
term of imprisonment. In first degree murder cases where the offense occurred after June 19, 1998,
the trid judge must make the following statement during sentencing:

The purpose of this statement is to inform the public of the actud period of timethis
defendant is likely to spend in prison as aresult of this sentence. The actud period of
prison time served is determined by the statutes of 11linois as applied to this sentence by
the Illinois Department of Corrections and the Illinois Prisoner Review Board. Inthis
case, the defendant is not entitled to good conduct credit. Therefore, this
defendant will serve 100% of his or her sentence. (730 ILCS 5/5-4-1(c-2))
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Advising the sentencing jury of the possible dternative sentences that a defendant will receive in afirg
degree murder may therefore provide important information to the jury with respect to whether or not a
sentence of death should be imposed.

It was the Commission’s view that this recommendation favored neither the prosecution nor the
defense, but that it would serve the truth-seeking function. Members of ajury will invariably ask or
wonder what will happen to adefendant if they do not impose a deeth sentence. It wasthe
Commission’s view that despite the complexity of adequatdly indructing the jury in clear and Smple
terms about the dternative sentences, this was a more desirable way of conducting the sentencing
hearing.

A recent report by the Condtitution Project recommended that states with capital punishment should
insure that life without parole is available as a sentencing option, and that juries should be given more
information with respect to aternative sentences'®.  llinois already has had, for many years, an
dternative sentence of natura life, which means that the defendant will serve out his or her naturd lifein
prison without the opportunity for parole, and has required that the jury be ingtructed asto its
availability in certain circumstances. See 730 ILCS 5/3-3-3(d).  This recommendation would
broaden the circumstances under which an ingtruction as to aternative sentences would be required.

To the extent that the Commission’s recommendations to adopt a severely curtailed desth digibility
scheme, with amandatory dternative of naturd life, are adopted, the sentencing jury would only need
to be ingtructed on the sentences of desth and the dternative of naturd life,

Minority view -- jury not required to impose death

While supporting this concept, a Sgnificant minority of the Commission advocated going somewhat
further and including among the ingtructions given to the jury the admonition that they are never
required to impose the desth sentence. There are a number of states with desth pendty statutes which
do so advisethejury. For example, in Georgia, the jury is advised:

Y ou may set the pendty to be imposed at life imprisonment.

It is not required, and it is not necessary, that you find any extenuating or mitigating fact or
circumstance in order for you to return averdict setting the pendty to beimposed at life
imprisonment. Whether or not you find any extenuating or mitigating facts or circumstances,
you are authorized to fix the pendty in this case a life imprisonment.

If you find from the evidence, beyond a reasonable doubt, the existence in this case of one or
more Satutory aggravating circumstances as given you in charge by the court, then you would
be authorized to recommend the impaosition of a sentence of life imprisonment without parole, or
a sentence of death, but you would not be required to do so.
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If you should find from the evidence in this case, beyond a reasonable doulbt, the existence of
one or more statutory aggravating circumstances as given you in charge by the court, you would
a0 be authorized to sentence the defendant to life imprisonment. 'Y ou may fix the pendty at
life imprisonment, if you seefit to do so, for any reason satisfactory to you, or without any
reason.’

Juriesin Missouri and Oklahomaare smilarly instructed that they may eect to impose the pendty of life
without parolein lieu of the death sentence.’®

Residual doubt and jury instructions

Various proposas have been advanced to authorize the defendant to argue the notion of residual doult,
or to ingtruct the jury on the issue of resdua doubt. The Commission generally regected thisnotion.  As
expressed by its proponents, the concept of residua doubt entails instructing (or arguing to the jury)

that if, after having convicted the defendant of the crime with which he was charged, some doult il
lingersin the jury’s mind with respect to whether or not the defendant isin fact the guilty party, the jury
should be authorized to reject a sentence of death on this basis.

The Illinois Supreme Court has condgdered the notion of resdua doubt in a number of cases. The
Court has consstently rejected the idea that the issue of residua doubt should be presented at the
second stage of a sentencing hearing. See People v. Emerson, 189 I11. 2d 436, 727 N.E. 2d 302,
338-9 (2000). One reason that the 1llinois Supreme Court rejected the notion of residua doubt is that
questions about such lingering doubt are not relevant to the circumstances of the offense or the
defendant’ s individua background — upon which sentencing decisions are supposed to be based. The
United States Supreme Court has specificdly rgjected the idea that there is a congtitutional obligation to
consider resdua doubt during the sentencing phase. Franklin v. Lynaugh, 487 U.S. 164, 108 S. Ct.
2320 (1988) Thelllinois Supreme Court has aso declined to find that precluding evidence of resdud
doubt violates the defendant’ s rights under the Illinois condtitution. People v. McDonald, 168 1Il. 2d
420, 455-56 (1996).

Tennessee does gppear to permit the consideration, in certain circumstances, of residua doubt asa
non-statutory mitigating factor in a death pendty hearing. See State v. Bane, 57 SW. 3d 411, 422
(2001); and Sate v. Hartman, 42 SW. 3d 44, 55-58 (2001). Many other states, like lllinois, reject
residua doubt as an gppropriate mitigating factor in a death pendty hearing.®

The Commission thoroughly discussed residud doubt and itsrole in the degth pendlty process. While
Commission members were sengtive to the notion that the most severe pendty available should not be
meted out in cases where there is some bona fide doubt remaining about whether the defendant
committed the underlying crime, ajury ingtruction on resdua doubt gppeared to most members of the
Commission to be an unwise method of addressing this problem. It seems completely contradictory to
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ingruct ajury which has just found the defendant guilty of a crime beyond a reasonable doubt thet if
some “lingering doubt” about the defendant’ s guilt exigts, they should consder that in the sentencing
process. Since lllinois does not even define the term * reasonable doubt” for the jury, adding a new
concept in jury ingructions of “resdud doubt” seems dl the more unwise.

The Commission has developed a number of recommendations which will address the underlying
problem inherent in cases in which the evidence may be sufficient to convict, but where there il
remains some underlying concern about the defendant’ s guilt or culpability. The Commisson has
recommended, for example, modification of the language of the sentencing satute which directs the
jury’sdiscretion, S0 asto make it clear that the jury can make a decision not to impose the deeth
pendty.?® More important, the Commission has also recommended the concurrence of thetria judgein
the capital sentencing process to address such instances

Recommendation 64 :
Illinois courts should continueto regect the results of polygraph examinations during the
sentencing phase of capital trials.

Just as lllinois has dways rejected the idea that polygraph evidence should be admissible in the
guilt/innocence phase, Illinois courts Smilarly regject the idea that polygraph evidence is admissble
during the sentencing phase. Other states have chosen a different route with repect to admission of
polygraph evidence during the sentencing phase.

Some dtates permit the introduction of polygraph evidence a the sentencing phase, snce norma
evidentiary rules are rlaxed and it is important to have full information with respect to the defendant’s
drcumstances in reaching adecison.?? The Illinois Supreme Court has previoudy rejected the notion of
admitting polygraph results even at the aggravation/mitigation phase where the sandard for admission of
evidence iswhether or not it isrelevant and reliable. See People v. Szabo, 94 111. 2d 327 (1983),
wherethe court noted: “. . . thereasonswe articulated in rgjecting the admission of polygraph
evidence a trid are dso persuasive in excluding it from the sentencing jury’s consderation. No
evidenceis aslikdy to divert the jurors attention from a careful, reasoned, consderation of al the
aggravating and/or mitigating factors before them.” 94 111. 2d at 362.

The Commission has unanimoudy recommended thet 11linois courts continue to reject the admisson of
the results of polygraph examinations even during the sentencing phase of capitd trids.
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Chapter 11 — Imposition of Sentence

In lllinois, the statute which describes the method by which the jury must make its decision on
whether to impose a death sentence has been criticized as confusing. The Commission
unanimously recommends changing the statute to clarify the language and instruct the jury that
it must determine unanimously, after considering factorsin aggravation and mitigation, whether
death is the appropriate sentence. The Commission also recommends unanimously that
following the jury verdict on the imposition of capital punishment, thetrial judge should indicate
on the record whether he or she concursin theresult. If not, a sentence other than death should
be imposed. A majority of Commission members believe that in this situation, providing that a
new death penalty scheme with only five éigibility factors has been adopted, the trial judge
should be required to impose a life sentence. A unanimous recommendation has been made that
the death penalty not be imposed on those who are mentally retarded. Finally, the Commission
identified several types of cases in which the potential for error was significantly higher, and
unanimously recommends that the death penalty be precluded in cases involving uncorroborated
testimony from an in-custody informant, an accomplice, and cases based upon a single
eyewitness.

INTRODUCTION

This chapter covers avariety of issues pertaining to the imposition of the death pendty, including the
gtandard by which the jury should make its decisons. It o articulates severd different types of cases
in which the Commission bdlieves the desth pendty should not beimposed.  The Commission has dso
proposed a new process for the sentencing determination, which it believes will address concerns
articulated in Chapter 10 about the question of residua doubt. The new process entails concurrence
by thetrid judge in the sentence imposead by the jury. Commission members believe thet thisisamore
effective way to handle questions concerning lingering doubt the defendant’ s guiilt.

SPECIFIC RECOMMENDATIONS

Recommendation 65:

The statute which establishesthe method by which thejury should arrive at its sentence
should be amended to include language such asthat contained in former SB 1903 to make it
clear that the jury should weigh the factorsin the case and reach its own independent
conclusion about whether the death penalty should beimposed. The statute should be
amended to read asfollows:

If the jury deter mines unanimousdly, after weighing the factorsin aggravation and
mitigation, that death is the appropriate sentence.
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The Commission has unanimoudy recommended modifying this Satutory language. In lllinois, the
sentencing hearing typicdly follows atwo stage process, with the jury or judge first making the
determination as to whether or not the defendant is eligible for the death pendlty, and then the jury or
judge actualy makes the determination, based upon information received during the
aggravation/mitigation phase, as to the impaosition of the death pendty.

The gtatute which governs the jury’ s determination as to whether or not to impose the death pendty
currently reads as follows:

. If the jury determines unanimously that there are no mitigating factors sufficient
to preclude the imposition of the death sentence, the court shal sentence the defendant to
desth. Unlessthe jury unanimously finds that there are no mitigating factors sufficient to
preclude the imposition of the death sentence the court shall sentence the defendant to a
term of imprisonment under Chapter V of the Unified Code of Corrections. (Emphasis
supplied) 720 ILCS 5/9-1(g) (emphasis supplied)

It has been suggested that this language is confusing to the jury, in that it may imply that the jury has no
choice about whether or not to impose the death pendty. The jury might reasonably conclude that the
impostion of the deeth pendty is mandatory, unless mitigating factors outweigh the aggravating factors.
Thejury might not clearly understand that if any one juror finds that a mitigating factor exidts, thet, and
that done, is sufficient to warrant imposition of a sentence other than death. The language in this
recommendation is drawn from SB 1903 (2000 Session), which was reintroduced in the Spring 2001
session as SB 1141 and 1159. While none of these Senate bills passed, the Commission unanimoudy
favored this language over the language contained in the existing Satute.

Of the many states with the degth pendty, a significant number use amore broadly stated guide for the
jury which enables the jury to truly make a choice about whether or not to impose a death sentencein a
particular case.

Recommendation 66

After thejury rendersitsjudgement with respect to the imposition of the death penalty, the
trial judge should be required to indicate on the record whether he or she concursin the result.
In caseswherethetrial judge does not concur in theimpostion of the death penalty, the
defendant shall be sentenced to natural life asa mandatory alter native (assuming the
adoption of a new death penalty scheme limited to five digibility factors.)

Commission members have suggested the addition of anew feeture to the sentencing scheme with this
recommendation. Commisson members are unanimous in their view that the trid judge should be
required to indicate on the record whether he or she concurs in the sentencing result, and impose a
sentence other than death where he or she does not concur. A mgority of Commission members
believe that the dternative sentence imposed in this Stuation should be mandatory naturd life, assuming
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the new death digibility scheme with only five digibility factorsis adopted. (See Recommendation 67
whichfollows) Thisproposa isdesgned to address the Stuation in which the trid judge has some
lingering concern about the defendant’ s guilt, or when the judge believes the verdict of desth may have
been influenced by passion and pregudice.

It isimportant to note what this recommendation does not do. Some states, such as Florida, have
death sentencing schemes whereby the jury makes a sentencing recommendation to the judge. The
judge may then impose the deeth penalty or some other sentence either as the jury suggests or on some
other basis! These schemes have been criticized, asthey permit the judge to override the jury’s
determination that the defendant’ s life should be spared.?

The recommendation advanced by the Commission |leaves the sentencing determination in the first
ingance in the hands of the jury. Only where the jury hasimposed a sentence of death will the judge be
required to concur in the result. Commission members anticipate that the instances where judges will
routingly overrule the jury’s sentencing determination are likely to be few. However, where the
proceedings leave the tria judge with doubt about whether desth is the appropriate sentence, the
Commission mgjority believe the judge should be provided with the opportunity to correct that error
short of ordering anew tria or sentencing proceeding. Any capita punishment scheme should be
gpplied in arationa manner, free from emotion and prgjudice. Thetrid judge is often in the best
position to assess whether the verdict islikely the result of some factor other than the culpability and
background of the defendant. A capita sentence should be reserved for only the most unequivocal
Cases.

There are sates where the tria judge is required to express aviewpoint on the jury’s sentencing
determination. Oklahoma, for example, requiresthetria judge to complete atria information form
providing the reviewing court with information about thetrid. The questions on the form are directed
primarily towards ng the competency of the defendant’ s counsel, and determining the extent to
which race may have played arole in the proceedings.®

The form includes a section entitled “ Trid Judge' s Comments on Appropriateness of Sentence.” This
section requires the judge to respond to the following two questions:

1. Isthere anything in the pretrid proceedings, thetrid, or the sentencing which would cause
you to question the appropriateness of the death sentence being imposed on this case?

2. If you question the appropriateness of the death sentence in this case, what would be your
recommendation as to sentence?

The answers to these questions are by no means binding on the reviewing court in Oklahoma, but asthe

court noted recently in Dodd v. State, “they are helpful on aclosecase. . . “ (993 P. 2d 778, 783;
Okla.Crim.App. 2000).
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It was the unanimous view of Commission members that the most gppropriate way to address concerns
about residud or lingering doubt are through the trid judge’ s concurrence, in a process smilar to that
described above, rather than through ingtructions to the sentencing jury. A recent decision by the
Arizona Supreme Court includes an opinion by a member of the court expressing the problems
associated with whether or not “residud doubt” is a mitigeting factor or a concern for a sentencing

judge:

As a concept, resdua doubt is the narrow window of uncertainty that will arise not infrequently
in the mind of the judge following a guilty verdict in a crimina prosecution where the prosecutor
has satisfied the jury of adefendant’ s guilt beyond a reasonable doubt but has not established
guilt to an absolute certainty. Mitigation evidence, on the other hand, both statutory and non-
datutory, is defined by the statute and is concerned with a defendant’ s human character asit
may relate to the offense charged. Residud doubt, normally, will not bear on an aspect of a
defendant’ s character propensities, or past record, and will not, per se, be a circumstance of
the particular offense. Specificdly, resdua doubt will arise only with respect to sentencing
where the trid judge in fact perceives uncertainty, not asto the verdict of the jury, but asto the
absence of absolute evidence of guilt. Such concern will normdly stem from the rdative
grength or weakness in the evidence introduced t trid, the manner in which evidence is
presented, the credibility of trid witnesses, the trid strategy utilized by either Sde, or other
circumstances arising at tria. 1t thus occurs to me that resdua doubt, as discussed in the cases,
and mitigation evidence, as referenced in Sec. 13-703 (G) are two quite different things. State
v. Harrod, 26 P. 3d 492, 504 (2001). (Specia concurrence of Vice Chief Justice Jones)

While conceding that residua doubt did not exist in the Harrod case, another justice took the view that
resdua doubt could and should be considered as a mitigating factor in the context of the Arizona
capital sentencing procedure:

. itisonething to say that averdict will not be disturbed just because the judge disagrees
with it and quite another to say that ajudge should sentence a defendant to death even though
the judge believes the jury might have made amistake. Recent events have shown quite clearly
that there have been dl too many ingtancesin which juries have found a defendant guilty and the
convictions have been affirmed, only to have it later determined that the defendant was actualy
not the perpetrator [citations omitted.] . . . What harm is done by showing mercy because
thereisapossbility of adefendant’ sinnocence? Why need we run the risk of executing
someone who may actualy be innocent? Such arisk does not exist in most cases, but we can
hypothecate many ingances in which it would. State v. Harrod, 26 P. 3d 492, 505-507
(2001)(Specia concurrence of Justice Feldman)

Unlike the lllinois statute, the Arizona capitd sentencing scheme places the sentencing decision on the
court aone. (See Ariz.Rev.Stat. 13-703C). The comments by members of the Arizona Supreme Court
therefore address directly the issues presented to trid judges of that State in making determinations
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about whether or not the desth penalty should be imposed in agiven case. Although deeth penalty
schemes, like Arizona s, where the decison to impose the degth pendty is made by ajudge rather than
ajury, are currently under review by the U.S. Supreme Court,* the proposa by the Commission
entalls authorizing the trid judge to extend mercy, rather than impose a more severe pendty. Itis
therefore not likely to run afoul of condtitutiona concerns.

The Chicago Council of Lawyers has recommended that judges be more vigilant in exercising their
exiging authority to grant judgements notwithstanding the verdict in appropriate cases, and should use
that power to reduce the sentence of death where there are doubts about the defendant’ s guilt.

While Commission members unanimoudy believed that requiring concurrence of thetrid judge on
sentencing would address the issue of residua doubt and proportionaity in a better way, some
members of the Commission were reluctant to support the view that the dternative sentence in this
gtuation should be mandatory naturd life. The minority viewpoint on thisissue is discussed at the end
of the next recommendation.

Recommendation 67 :

In any case approved for capital punishment under the new death penalty scheme with five
eigibility factors, if thefinder of fact determinesthat death isnot the appropriate sentence,
the mandatory alter native sentence would be natural life.

As discussed in Chapter 4, amgority of Commission members have proposed to sgnificantly reduce
the number of factors that would make a defendant eligible for the death pendty. Itisthe
Commission's hope that the result of this reduction will be that only the most heinous activity will quaify
for theimpogtion of the death sentence. In light of the fact that the breadth of the death pendty scheme
would be serioudly curtailed, the gppropriate aternative sentence for those digible for the death pendty
under such aredtricted scheme is mandatory naturd life,

The current sentencing gatute in Illinois provides that only some of the 20 digibility factors which may
subject a defendant to the death pendty carry the mandatory aternative sentence of naturd life. The
Commission has reviewed the various digibility factors, and does not by this recommendation suggest
or imply that the dternative sentence under the current deeth penalty scheme of 20 digibility factors
should be mandatory naturd life.

Under exidting provisons of Illinois, a sentence of “naturd life’ means that the defendant is never digible
for parole. The governing statute provides that: “No person serving aterm of naturd life
imprisonment may be paroled or released except through executive clemency.” See 730 ILCS 5/3-3-3
(d). Thelllinois sentencing Statute currently in existence, 730 ILCS 5/5-8-1, provides that the court
may sentence a defendant convicted of first degree murder to naturd life if any of the digibility factors
described under the desth pendlty statute exist. Thetria court is required to impose a sentence of
naturd life, however, when certain digibility factors are present (such as the murder of a police officer
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or correctiond officer, or amultiple murder). The Commisson mgority has proposed that naturd life
be the mandatory aternative sentence under the new restructured death penalty scheme suggested by
this Report, where there are only five digibility factors would would qudify the defendant for the death
pendty.® Asis discussed elsewherein this Report, the Commission has proposed that if this severely
curtailed schemeis not adopted, then lllinois juries should be ingtructed on dl sentencing dternatives.

Minority view - rgjecting mandatory natural life

Evenif thelllinois legidature reduces the digibility factors to the five recommended, it was the view of
Commission members in the minority on thisissue that it would be a grave error to require a sentence of
mandeatory life in every casein which the jury or judge recommends againgt capita punishment because
amitigating factor exists. Thoseinvolved in the system are not prescient and cannot foresee dl of the
cases that will pass through the system. It is predictable that sooner or later cases will emerge in which
the circumstances that make the death pendty ingppropriate will also indicate that a sentence of years
less than life without parole is gppropriate. Instances of unjustly harsh sentences are the inevitable result
of mandatory sentencing provisons. Asfor the need to impose life without parole as the dternative to
desth, it isimportant to bear in mind the many past Illinois cases in which, after appellate reversd of a
death pendlty, the prosecution has agreed that the defendant should be sentenced to aterm of years.

Recommendation 68:

Illinois should adopt a statute which prohibitstheimposition of the death penalty for those
defendants found to be mentally retarded. The best modd to follow in terms of specific
languageisthat found in the Tennessee statute.

The Commission unanimoudy adopted the recommendation thet 11linois should ban the impostion of the
death penaty on those who are found to be mentally retarded. As of December 31, 2001, eighteen
dates (of the 38 with the death pendty) and the federa government have statutory schemes which
prohibit the imposition of the death pendlty if the court finds the defendant mentaly retarded.” The
process generdly involves a separate hearing, usualy before the court alone (as opposed to the jury),
and various standards are used with respect to how this determination is made.

While such ablanket rule may be less criticd if the death pendty digibility factors are narrowed as
suggested by this Commission, there appears to be a trend among the states to ban the imposition of the
death pendty on those who are mentally retarded.  Five of the eighteen states which now ban the
imposition of the death pendty on those found to be mentally retarded enacted their prohibitions during
20018 Texas consdered Smilar legidation during 2001. While the bill in Texas passed the legidature,
the Governor declined to sgn it.

The Commission considered the statutory schemes from a number of states, including Coloradc®,
Kansas'?, Nebraska'', South Dakota'?, and Tennessee™®. The Commission found that the Tennessee
provisions represented a good model, and would recommend that the legidature consder the
Tennessee Satute as amodd in reaching its own determination on thistopic.X*  The Tennessee Satute
defines mentd retardation as.
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(1) Sgnificantly subaverage generd intellectua functioning as evidenced by a functiona
intelligence quotient (1.Q.) of seventy (70) or below; (2) Deficits in adaptive behavior; and (3)
the menta retardation must have been manifested during the developmenta period, or by
eighteen (18) years of age. Tenn.Code 39-13-203 (@)

The provision requires that the determination as to defendant’ s mental retardation be made by the court
prior to tria, and permits the defendant to raise the issue as a mitigating factor in the event that the court
finds that the defendant is not mentally retarded as provided in the Satute.

lllinois dready has a datutory definition of mental retardation contained in the sentencing statutes which
has some smilaities. 1llinois atute provides:

Sec. 5-1-13. Mentally Retarded.

“Mentaly retarded and mentd retardation” mean sub-average generd intellectua functioning
generdly originating during the developmentd period and associated with impairment in
adaptive behavior reflected in delayed maturation or reduced learning ability or inadequate
socia adjustment. (730 ILCS 5/5-1-13)

The definition used in the Tennessee statute is more precise and differentiates more clearly the
standards to be used in making the determination about mentdl retardation. By setting a clear sandard,
with the additional requirement that the deficits be observable during the developmentad period or by
age 18, the definition provides protection againgt attempits to falsify the condition. The Tennessee
definition is smilar to definitions used in other states which prohibit the impostion of the death pendty
on those who are mentdly retarded. Illinois should join the group of states prohibiting the imposition of
the death penaty on those who are mentally retarded.

The Supreme Court of the United States was poised to consider whether the imposition of the death
pendty on mentaly retarded defendants violated condtitutiona standards during itslast term. The case,
involving Ernest McCarver, originated in North Carolina® While the appeal was pending, the
legidature in North Carolina enacted a new scheme to prohibit the imposition of the deeth penalty on
those with mentd retardation, and provided in that statutory scheme for retroactive gpplication during a
specified period.*® This legidation effectively mooted the gppeal. The U.S. Supreme Court has taken
another case involving thisissue from Virginiainvolving Darryl Atkins, however, and it islikdy that a
decison will be forthcoming on this point in the near future.

In December of 2001, the Supreme Court of Tennessee held that the execution of the mentally retarded
violated both the United States Condtitution and the Congtitution of Tennessee. Heck Van Tran v.
Sate of Tennessee; 2001 WL 1538508 (December 4, 2001). Tennessee already precludesthe
imposition of the death pendty on those who are found to be mentaly retarded, but the statute, which
took effect in 1990 (Van Tran, p. 6) does not provide for retroactive gpplication to murders occurring
before its effective date. The decision by the Supreme Court of Tennessee found that the legidature did
not intend for the prohibition to be gpplied retroactively.*’
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The Tennessee Supreme Court determined that executing the mentally retarded violates the Eighth
Amendment’s ban on crud and unusud punishment. Congtruction of the Eighth Amendment involves
an assessment of whether the particular punishment conforms to contemporary standards of decency.
The U.S. Supreme Court’sdecisonin Penry v. Lynaugh, 492 U.S. 302, 109 S.Ct. 2934 (1989),
rejected the notion that execution of the mentally retarded violated the Eighth Amendment because only
two states with the degth pendty — Georgia and Maryland — banned such executions. (Van Tran, p. 8)
The Tennessee Supreme Court noted, however, that

. thelegidative landscape following Penry has undergone a dramatic transformation.
Since the decison, no fewer than sixteen states - Arizona, Arkansas, Colorado, Connecticut,
Florida, Indiana, Kansas, Kentucky, Missouri, Nebraska, New Mexico, New Y ork, North
Carolina, South Dakota, Tennessee, and Washington — have joined Georgia and Maryland in
enacting legidation prohibiting the execution of mentally retarded individuas [citations omitted].
The federd government likewise passed legidation prohibiting such executions. [citations
omitted] . . . Fivedates— Arizona, Connecticut, Florida, Missouri, and North Carolina—
enacted the legidation after the United States Supreme Court indicated in McCarver v. North
Carolina [citations omitted] that it would reconsder Penry and the issue of whether a stlandard
of decency marking a mature society has evolved againgt the execution of the mentdly retarded.
When these nineteen jurisdictions are considered dong with the twelve states that do not have
provisons for cgpitd punishment, thirty-one jurisdictions now do not permit the execution of
mentally retarded persons. Van Tran, p. 9; (emphasisin origina)

The Tennessee Supreme Court smilarly found that the execution of mentaly retarded persons violated
both the Eighth Amendment to the U.S. Congtitution and the Tennessee Congtitution, because it was
grossly disproportionate (Van Tran, p. 11-12) and failed to achieve legitimate penologica objectives
(Van Tran, p. 12-13.) The Court found that the rule should be retroactively applied under the state's
lega standard for retroactivity becauseit“. . . maeridly enhancesthe integrity and the rdiability of
the fact finding process of thetrid. (Van Tran, p. 15)

Recommendation 69 :
[llinois should adopt a statute which provides:

A. Theuncorroborated testimony of an in-custody informant witness concer ning the
confession or admission of the defendant may not be the sole basisfor imposition of a death
penalty.

B. Convictionsfor murder based upon the testimony of a single eyewitness or accomplice,
without any other corroboration, should not be death digible under any circumstances.

Throughout its discussions, the Commission returned with regularity to these three areas — in-custody
informants, accomplices and Sngle eyewitnesses — as the most potentialy difficult casesin which
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reliable determinations can be made about whether to impose the death penalty. Concernsin each of
these areas have led to some specific recommendations for change in the crimina justice system.
Despite recommendations which should narrow the concernsin these three areas, Commission
members till retained reservations about whether imposition of the deeth penalty on these bases —
without strong corroborative evidence — was prudent.  As aresult, the Commission deemed it
gppropriate to recommend that despite the other safeguards in the system, the death pendty should not
be imposed in cases where the uncorroborated evidence of the defendant’ s guilt fals into one of these
categories.

|n-custody informants

The Commission has aready recommended severd important modifications to trid practice which
should significantly reduce the likelihood of questionable testimony by in-custody informants. These
include disclosure of the background of such witnesses, disclosure of benefits conferred, a pre-trid
credibility hearing to assess the rdiability of the tesimony, and a specid curative ingtruction.®  Even
with such safeguards, however, the potentid for testimony of questionable rdigbility remains high, and
imposing the death penalty in such cases gppearsill-advised. A number of the lllinois casesin which
inmates were ultimately released from degth row involved proffers of testimony from in-custody
informants, and much of which was of dubious veracity.

Despite these concerns, the Commission has not recommended the complete exclusion of al in-custody
informant testimony, athough such a proposa was discussed. A mgority of Commisson members
were of the opinion that there could be casesin which in-custody informant testimony was religble and
truthful, and where it was essentidly the only testimony available with which to convict a defendant. As
aresult, Commission members did not elect to recommend a complete bar of such testimony. The
Commission did conclude, however, that no defendant should face the ultimate pendty a Sate can
imposeif the conviction is based solely on the tesimony of an in-custody informant.

Accomplice tesimony

Serious concerns have aso been raised about the reliability of accomplice testimony. In at least two of
the Illinois cases in which defendants were later released from death row, accomplice testimony played
akey rolein obtaining a conviction. The casesinvalving Verned Jmerson and Dennis Williams
(members of the Ford Heights Four) were based largely on the testimony of an adleged accomplice. In
the Joseph Burrows case, the accomplice testimony of Gayle Potter was dlegedly corroborated by a
second accomplice, Ralph Frye. Both Potter and Frye recanted their testimony. An accomplice may
have just as much incentive as ajalhouse informant to shade the truth in amanner that is beneficid to
the accomplice.

[llinois currently provides for an ingtruction cautioning the jury with respect to the specid problems that
accomplice testimony may present. |Pl 3.17 provides.
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“When awitness says he was involved in the commission of a crime with the defendant, the
testimony of that witnessis subject to suspicion and should be considered by you with caution.
It should be carefully examined in light of the other evidence in the case”

Although Illinois permits the conviction and desth sentence of a defendant based solely on the testimony
of an accomplice, anumber of death pendty states preclude even acrimina conviction based upon
accomplice testimony unless there is independent corroboration.’®  The Commission has not
recommended that this change be made in Illinoislaw. However, there are enough serious concerns
about the reliability of accomplice testimony that premising the degth pendty solely on such afoundation
is extreordinarily unwise.

Single Eyewitness

There is d 0 alegitimate concern about convictions which rest soldly on the testimony of one
eyewitness. While eyewitness evidence may be credible, there are many instances in which such
testimony (even if from more than one eyewitness) may be lessthan rdigble. Asaresult, while
determinations about guilt or innocence based solely on eyewitness testimony may be gppropriate, no
defendant should ever be determined to be eigible for the desth penaty based only upon the testimony
of asngle eyewitness.

The Commission has aready made other substantive recommendations which should reduce the
likelihood of erroneous eyewitness testimony. Those recommendations include new methods of
conducting police lineups and photospreads, admissibility in appropriate cases of expert testimony
regarding the fdlibility of eyewitness testimony, and revisonsto the jury instructions on eyewitness
testimony. Despite these changes, the Commission il believed that basing a sentence of death upon
the testimony of a single eyewitness should not be permitted.

Process in such cases

The Commission has not made a specific recommendation with respect to the method by which this
recommendation should be implemented, athough there were discussions about the most appropriate
point in the trid for consderation of these issues. Since adefendant in Illinois can be convicted of a
crime based upon the uncorroborated testimony of any of these witnesses, it appears best to leave this
guestion until the conclusion of the guilt/innocence phase.

Following the guilt/innocence phase, trid courts generaly conduct a bifurcated sentencing hearing, with
the determination first being made as to the defendant’ s digibility for the degth pendty. This seemsthe
best point in the process for the tria judge to entertain consideration of whether or not the case during
the guilt phase fdl into one of these three categories, and thus determine whether or not the death
pendty phase should continue. Presumably prosecutors will consider in advance of tria whether or not
the available proof passesthistest before they declare they will seek the desth pendty. However, it
may not always be possible for a prosecutor to know in advance whether or not corroborating
evidence will be available or will hold up a trid. Asaresult, someflexibility ssems cdled for in the
imposition of this standard, based upon the evidence actualy adduced &t trid.
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Notes - Chapter 11

1. F.SA. 921.141 (2), (3).

2. Indeed, the United States Supreme Court has accepted certiorari in a case from Arizonato decide
whether or not sentencing proceedings which vest the ultimate decision to impose degth soldly in the
judge are condtitutiond. Ring v. Arizona,  U.S. _ , 122 S. Ct. 865 (2002). The U.S. Supreme
Court has stayed a Forida execution while it considers Ring.

3. See Form 13.12, Report of Trid Judge in Capital Felony; a copy of thisform is contained in the
Technical Appendix to this Report.

4. The United States Supreme Court has agreed to review death pendty schemes where the trid
judge, rather than the jury, makes the decision about the imposition of the deeth penaty. Thereview
concerns a case decided under the Arizona scheme involving Arizona death row inmate Timothy Ring.
See “Desth pendty gets key review: High court to rule whether sentence can be up to judge,” Chicago
Tribune, January 12, 2002.

5. See: “Due Process and the Degth Pendty in Illinois,” Chicago Council of Lawyers, March 2000, p.
48-49.

6. Thisrecommendation aso assumes that other, sgnificant reforms recommended by this report are
enacted aswdll.

7. Arizona, Arkansas, Colorado, Connecticut, Florida, Georgia, Indiana, Kansas, Kentucky,
Maryland, Missouri, Nebraska, New Mexico, New Y ork, North Carolina, South Dakota, Tennessee,
Washington, and the Federd Government.

8. Arizona, Connecticut, Horida, Missouri, and North Carolina.
9. Colorado Revised Statutes, 16-9-401 et seq.

10. K.SA. 21-4623.

11. Nebraska Statutes 28-105.01.

12. SDCL 23A-27A-26.2 et seq.

13. Tenn. Code 39-13-203.

14. Tenn. Code 39-13-203 provides, in pertinent part, as follows:

(@ Asusad in this section, “mentd retardation” means. (1) Significantly subaverage generd intdllectud
functioning as evidenced by afunctiona intelligence quotient (1.Q.) of seventy (70) or below; (2)
Deficitsin adaptive behavior; and (3) the mentd retardation must have been manifested during the
developmenta period, or by eighteen (18) years of age.
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(b) Notwithstanding any provision of law to the contrary, no defendant with mentd retardation at the
time of committing first degree murder shall be sentenced to desth.

(c.) The burden of production and persuasion to demonstrate menta retardation by a preponderance
of the evidence is upon the defendant. The determination of whether the defendant was mentaly
retarded at the time of the offense of first degree murder shal be made by the court.

(d.) If the court determines that the defendant was a person with menta retardation at the time of the
offense, and if the trier of fact finds the defendant guilty of first degree murder, and if the digtrict
atorney generd hasfiled notice of intention to ask for the sentence of imprisonment for life without
possihility of paroleasprovidedin[ ] thejury shdl fix the punishment in a separate sentencing
proceeding to determine whether the defendant shal be sentenced to imprisonment for life without
possihility of parole or imprisonment for life. The provisonsof [ ] shdl govern such sentencing
proceeding.

(e) If theissue of mentd retardation israised at trid and the court determines that the defendant is not
a person with menta retardation, the defendant shdl be entitled to offer evidence to the trier of fact of
diminished intellectud capacity as amitigating circumstance pursuantto[ ].

(f.) The determination by thetrier of fact that the defendant is not mentally retarded shal not be
gpped able by interlocutory apped but may be abasis of apped by ether the Sate or defendant
following the sentencing stage of thetrid.

15. SeeMcCarver v. North Carolina, _ U.S.__, 121 S, Ct. 1401, March 26, 2001.

16. See Senate Bill 173, which added two new sections to Chapter 15A, 2005 and 2006. Section
15A-2006 provides that “ Notwithstanding any other provison or time limitation contained in Article 89
of Chapter 15A, a defendant may seek gppropriate relief from the defendant’ s desth sentence upon the
ground that the defendant was mentally retarded, as defined in G.S. 15A-2005(a), at the time of the
commission of the capitd crime. . . A motion seeking appropriate relief from a death sentence on
the ground that the defendant is mentdly retarded, shdl befiled: a On or before January 31, 2002, if
the defendant’ s conviction and sentence of death were entered prior to October 1, 2001. . .

17. The Court noted: “With respect to the specific Tennessee mentd retardation statute, we aso agree
with the State that there is no express language indicating that it must be given retroactive application.
The Generd Assembly included only an effective date of July 1, 1990, with no language requiring the
statute to be applied to death sentences imposed before that date. Moreover, the statute does not
contain a procedure by which mentally retarded persons sentenced to death before July 1, 1990, can
raise mental retardation as a bar to execution, nor does it mention post-conviction proceedings as an
avenue for chdlenging a desth sentence on the basis of mentd retardation.” Van Tran, p. 6

18. See recommendations contained in Chapter 8 of this Report.

19. See: Arkansas Jury ingructions, AMCI 2d 402; Cdifornia dury ingructions, CALJC 3.11; Idaho
jury ingructions, ICJl 313, 314; Oklahoma jury ingtructions, OUJ-CR9-25; 9-27; Tennessee jury
ingructions, 42.09 THl. The jury ingtructions are contained in the Technica Appendix to this Report,
published separately.
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Chapter 12 — Proceedings Following Conviction and Sentence

This Chapter outlines recommendations for changes following the trial and sentencing phase.
The Commission has recommended a number of changes to proceedings following trial. A
majority of Commission members expressed the view that I1linois should expand the scope of
review on direct appeal to embrace consideration of whether or not the imposition of the death
sentence was excessive or disproportionate to the penalty imposed in other, similar cases.
Members unanimously supported imposing post-trial responsibilities on prosecutorsto disclose
evidence which might negate the guilt or mitigate the sentence of a defendant. Three proposals
to restructure the time limits in post-conviction review have also been recommended
unanimougly. Finally, the Commission also unanimously recommended earlier filings of
clemency petitions to encourage timely disposition.

INTRODUCTION

There are anumber of procedurd safeguards built into the system following a determination of guilt and
imposition of sentence. Under the Illinois Congtitution and Supreme Court Rule, any defendant
sentenced to deeth has aright to appedal directly to the Illinois Supreme Court. Ill. Congt. of 1970, Art.
VI, Sec. 4(b). All other crimina cases are gppedled to the Illinois Appdllate Court. Sup.Crt.Rule 603.
While it has been suggested that efficacy of the lllinois death pendty scheme might be enhanced by
providing for an intermediate leve of review in degath pendty hearingsin the Appdlae Court, the lllinois
Supreme Court rgjected a Smilar proposa as uncondtitutiona in Rice v. Cunningham, 61 111. 2d 353,
361-2 (1975).

Following the determination of the case on direct apped, a defendant in a capitd case hasthe right to
bring an action under the Post-Conviction Hearing Act, 725 ILCS 5/122-1. An action under the Pogt-
Conviction Hearing Act is a collaterd proceeding, and its purpose isto permit inquiry into congtitutiona
issuesinvolved in the origind conviction and sentence that have not been, and could not have been
adjudicated on direct apped. People v. Haynes, 192 Ill. 2d 437, 464 (2000). Generdly, a defendant
islimited to one petition under the Act, unless the proceedings on the prior petition were “deficient in
some fundamenta way.” People v. Holman, 191 1l1. 2d 204, 210 (2000). The prohibition against
successive pogt-conviction petitions will only be relaxed when the petitioner establishes good cause for
failing to raise damsin aprior proceeding and actud prejudice resulting from the error. People v.
Andre Jones, 191 IlI. 2d 354, 358 (2000).

A post-conviction petitioner is not entitled to an evidentiary hearing as a matter of right, but must show
asubgtantia violation of congtitutiond rights. People v. Griffin, 178 11l. 2d 65, 73 (1997). The
Supreme Court has al'so held that pursuant to the congtitutional provisions which mandate a direct
apped to the Supreme Court in death pendty cases, any gpped of the post-conviction proceedings
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involving a sentence of death must be appedled directly to the Supreme Court, rather than the Appellate
Court. Peoplev. Lewis, 105 1l. 2d 226, 231-232 (1985).

Following completion of state court appedls, a defendant may aso bring a habeas corpus petition in
federa court. At the conclusion of the entire judicid process, a defendant in a capital case dso hasthe
right to seek executive clemency. The Illinois Condtitution grants to the Governor the right to grant
reprieves, commutations and pardons on such terms as he or she thinks proper.*

SPECIFIC RECOMMENDATIONS

Recommendation 70:

In capital casesthelllinois Supreme Court should consider on direct appeal (1) whether the
sentence was imposed dueto some arbitrary factor, (2) whether an independent weighing of
the aggravating and mitigating cir cumstances indicates death was the proper sentence, and (3)
whether the sentence of death was excessive or disproportionateto the penalty imposed in
similar cases.

A mgority of Commission members supported the recommendation thet the 11linois Supreme Court
undertake, as part of the direct apped, a proportionality review to assess whether the death sentencing
schemein lllinoisis being gpplied in an gppropriate and even-handed manner state-wide. A number of
dates use this procedure in an effort to insure that the imposition of the deeth penalty is proceduraly
far. Thefollowing states have some form of proportiondity review as part of their death sentencing
scheme: Alabama, Delaware, Georgia, 1daho, Kentucky, Louisana, Mississppi, Missouri, Montana,
Nebraska, New Hampshire, New Jersey, New Mexico, North Carolina, Pennsylvania, South Caroling,
South Dakota, Tennessee and Washington.?

Thistype of review involves a comparison by the court of the death sentence in a particular case with
sentences imposed in Smilar cases to determine whether the sentence is proportionate -- that is,
whether other defendantsin smilar cases were sentenced to deeth. If not, the implication isthat the
death sentence in the case on gpped is a disproportionate pendty.®  Asthe New Jersey Supreme
Court has noted, one important purpose of proportiondity review in that sate isto monitor and prevent
the impermissible discrimination in the imposition of the death pendity, such as that based upon race*
Under thistype of review, the reviewing court may modify the sentence on apped to conform to the
sentences imposed in other cases®

[llinois did not, as part of its enactment of a death pendty Structure, adopt a statute requiring atypical
proportiondity test. The Illinois Supreme Court has declined to adopt any rules or judicia
interpretation requiring one. Proportiondity examinations are not congtitutionaly required® and the
condtitutiondity of the Illinois statute has been uphdd notwithstanding its absence. See People v. Neal,
111 11I. 2d 180, 203 (1985).

-166- CHAPTER 12



Commission on Capital Punishment
April 15, 2002

The Illinois Supreme Court does make a limited inquiry in this area, however. Two distinct andyses are
conducted by the Court in deeth penalty hearings. Oneisto consder whether the sentenceitsdf is
excessvein light of the evidence in the case. See People v. Geraldine Smith, 177 11l. 2d 53, 98
(1997); (death sentence excessive in that case based upon mitigation presented; Court notes: “. . .
Nevertheless the legidature did not intend that every defendant who qudifies for the death pendty
receive the death sentence.” a 101.) There have been a number of cases in which the Court has found
that the penaty of death was excessve, and either remanded the case for a sentencing hearing on a
sentence other than deeth, or smply imposed such a sentence. People v. Smith, supra, (case
remanded for new hearing with directions to impose sentence other than deeth.) The Court has dso
rgjected the claim that the death pendty was excessive in other cases. People v. Chapman, 194 111. 2d
186, 253-261 (2000); Peoplev. Coles, 172 11l. 2d 85, 110-111 (1996). Theinquiry considersthe
specific facts and circumstances of the crime, as well as the evidence in aggravation and mitigation.

The second digtinct analysis conducted by the Illinois Supreme Court in a degth pendty case hasto do
with whether or not the penalty is excessve compared to the sentences meted out to other defendants
in the case. See, for example, People v. Easley, 192 11l. 2d 307, 345-347 (2000); Peoplev.
Strickland, 154 111. 2d 489, 536-7 (1992). The Supreme Court has prohibited counsdal from arguing
this limited sort of proportiondity to the jury (See Peoplev. Lear, 175 I1I. 2d 262, 278 (1997)) but has
permitted a defendant to raise this concern on post-conviction petition. People v. Caballero, 179 111
2d 205, 214-217 (1997). There have been cases where the Court found that the sentence imposed on
one defendant was disproportionate to the sentence imposed upon other defendants in the case. People
v. Gleckler, 82 11l. 2d 145, 171 (1980). In those cases, the Supreme Court has not hesitated to make
adjustments to the sentence to insure that there is some degree of parity with respect to co-defendants.

The concept of proportionality as proposed here, however, is somewhat different. A proportiondity
evauation typicdly involves comparing the sentence imposed not just to a co-defendant in a particular
case, but to aclass of offenderswho are amilarly stuated. For example, rather than assessing only the
guestion of whether a particular defendant was trested more or less the same way as his or her co-
defendant, the court would assess whether or not the defendant was sentenced more or less with the
same leve of severity as others who committed crimes of smilar brutdity or ferocity. The class of
comparison cases would generdly be those who were convicted of first degree murder, athough some
gates limit the class of comparison cases to only those cases in which a death sentence has been

imposed.

Although the Illinois Supreme Court has congstently rejected the notion that the lack of a
proportiondity review renders the Illinois desth pendty scheme invadid, the Commission urges the Court
and the legidature to adopt and effectively implement a proportiondity evaluation. Commission
members remain concerned about whether the [llinois death pendty statute is being applied in arationd
and even-handed manner throughout the state. A recent study initiated by the Commission of
sentencing decisons reveds that there is a geographic biasin the state with respect to the imposition of
the death pendlty, and that there may aso be race effects.” In light of these findings, the Supreme Court
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has a respongihility to insure that court processes are managed fairly and effectively throughout the
state.

Implementing such a proportiondity review usualy involves the development of a sate-wide database
which permits comparison of first degree murder cases. The most extensive effort in thisregard has
been undertaken by the State of New Jersey. Like lllinois, New Jersey is a state with adiverse
population, in both urban and rura areas. The Adminidtrative Office of the Courtsin New Jersey
collects data on murder cases in the state, and the New Jersey Supreme Court has embarked on an
annud review of the sentencing process to insure that the most severe sentenceis being gpplied fairly
and evenhandedly throughout the tate.

Database information is usudly collected at thetrid leve, and includes information pertaining to the
defendant, the victim, the racial and socio-economic characteritics of al those involved, representation
by counsd, the aggravating factors the prosecution proposed and those actudly found, mitigetion
evidence, the factua circumstances of the crime, and the impressions of thetrid judge®  In most
dates, the collection of datais completed by the tria judge, and supervised by the Supreme Court. In
New Jersey, the Adminigtrative Office of the Courts collectsthe trid level deta, and in Nebraska, the
prosecutor is responsible for data collection.® The Commission has made a separate recommendation'®
that thistrid level data should be collected and made available, regardiess of whether the Court or the
legidature decides to adopt a proportionaity evauation.

Recommendation 71 :
Rule 3.8 of the lllinois Supreme Court Rules of Professional Conduct, Special Responsibilities
of a Prosecutor, should be amended in paragraph (c) by the addition of theitalicized language:

(c) A public prosecutor or other government lawyer in criminal
litigation shall make timely disclosureto counsdl for the defendant, or to
the defendant if the defendant isnot represented by a lawyer, of the
existence of evidence, known to the prosecutor or other government
lawyer, that tends to negate the guilt of the accused or mitigate the degree
of the offense. Following conviction, a public prosecutor or other
government lawyer has the continuing obligation to make timely
disclosureto the counsel for the defendant or to the defendant if the
defendant is not represented by a lawyer, of the existence of evidence,
known to the prosecutor or other government lawyer, that tends to negate
the guilt of the defendant or mitigate the defendant’ s capital sentence.
For purposes of this post-conviction disclosure responsibility “ timely
disclosure” contemplates that the prosecutor or other government lawyer
should have the opportunity to investigate matters related to the new
evidence.
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This recommendation was adopted unanimoudy by the Commisson. The Specid Supreme Court
Committee on Capital Cases has dready proposed one amendment to Rule 3.8,1* which adds a general
gtatement of the duty of a prosecutor to seek justice. The Commission has unanimoudy recommended
aseparate and digtinct amendment to Rule 3.8 which would help to clarify the post-conviction duty of a
public prosecutor to disclose information which may have the potentia to negate the guilt or reduce the
sentence of the defendant.

The prosecution’ s responsibility to disclose excul patory materia under Brady v. Maryland, 373 U.S.
83, 83 S.Ct. 1194 (1963) during a pending crimind tria iswell-settled, and familiar to prosecutors. It
isless clear whether, and to what extent, a prosecutor has a duty to disclose exculpatory information
subsequent to the completion of the crimind litigation. While the Commission was confident that
prosecutors who became aware of materia that might completely exonerate a defendant, such as DNA
evidence, would disclose thet evidence in the interest of justice, it isless clear what would be done with
information that may not completely exonerate a defendant, but merdly make his or her guilt less likely.

To that end, the Commission sought to clarify the responsbility of the prasecution to disclose evidence
of which it becomes aware following the conclusion of proceedings in the underlying crimind case.
Members of the Commission were mindful of the fact that in some instances, a prosecutor may not be
able to disclose such potentialy exculpatory information due to the congtrictions placed on disclosure
resulting from a pending crimina investigation of someone else. However, the Commission
contemplates that in such instances, disclosure would be made & the earliest possible opportunity,
congstent with the proper administration of justice, to enable the defendant to evauate and bring the
evidence to the attention of the court.

Recommendation 72:

The Post-Conviction Hearing Act should be amended to providethat a petition for a post-
conviction proceeding in a capital case should be filed within 6 months after the issuance of
the mandate by the Supreme Court following affirmance of the direct appeal from thetrial.

Commission members unanimoudy supported this amendment on the time period for filing post-
conviction petitions. The Pogt-Conviction Hearing Act contains a provision limiting the time within
which a proceeding under the Act can befiled. The Act provides asfollows:

(c) No proceedings under this Article shal be commenced more than 6 months after the denia
of apetition for leave to apped or the date for filing such a petition if none isfiled or more than
45 days dfter the defendant files his or her brief in the gppeal of the sentence before the Illinois
Supreme Court (or more than 45 days after the deadline for the filing of the defendant's brief
with the lllinois Supreme Court if no brief isfiled) or 3 years from the dete of conviction,
whichever is sooner, unless the petitioner adleges facts showing that the delay was not due to his
or her culpable negligence. (725 ILCS 5/122-1).
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Initialy, the Post-Conviction Hearing Act provided for a 20 year satute of limitations within which to
filethe origind petition, an amendment which resulted from the 1965 revisons to the Crimina code.
The gatute was amended to reduce the time period for filing from 20 yearsto 10 years, effective
January 1, 1984.12  The statute was further anended reduce the filing deadline from 10 yearsto 3
yearsfollowing find judgment.® The provisions were amended again to sate that the filing deadline for
a pogt-conviction proceeding was 6 months from the denia of a petition for leave to gpped or 6 months
after the date of the issuance of an opinion from the Illinois Supreme Court, or 3 years from the date of
conviction, whichever waslater.'* In 1995, the statute was amended once again to change “later” to
“sooner.”  Subsequently, the statute was further amended to provide the time period contained in the
present statute, which changed the deadlines yet again to 45 days after the deadline for the filing of the
defendant’ s brief with the Illinois Supreme Court. ™

These amendments set up a Stuation where a defendant in a capita case is expected to file his petition
for pogt-conviction relief either 3 years from the date of his conviction (when his direct gppeal may not
yet be complete) or 45 days after his brief isfiled on agpped (atime period which may change with
gppdlate briefing schedules, but which will aso be prior to the time that the direct gpped is complete) ,
whichever is*“sooner.” While there is areasonable and rationa concern about not unduly extending
the time period for post-conviction proceedings, requiring a capita defendant to file a post-conviction
petition before his origina apped is complete represents an unwise policy choice.

The Commission reviewed post-conviction statutes from a number of states with regard to when post-
conviction proceedings were required to be filed. Arizona, Arkansas, Nevada, North Carolina,
Oregon, South Caroling, Tennessee, and Washington al condition the filing of a post-conviction petition
upon the completion of proceedings on direct appeal.** Commission members agreed that the filing of
a pog-conviction petition under the Act should be conditioned upon conclusion of the proceedings on
direct apped. The lllinois Supreme Court has a history of prompt disposition of capital cases on direct
gpped, S0 such achangeis unlikely to produce any meaningful delay. Amending the Act will merdly
require continued attention by the Supreme Court to prompt disposition of claims on direct appedl.
This clear-cut time period for making the determination about when to file a post-conviction petition will
avoid confusion, and permit the defendant to present his or her argumentsin a clear and succinct
manner. It aso provides for the full opportunity to address issuesin a more orderly fashion.

The Commission has dso recommended that a time limitation for digoostion of post-conviction
proceedingsin thetrial court be enacted, and these recommendations together should provide some
assurance that the post-conviction period will not be marked by undue delay.

Recommendation 73:

Thelllinois Post-Conviction Hearing Act should be amended to provide that in capital cases,
thetrial court should convene the evidentiary hearing on the petition within one year of the
date the petition isfiled.
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The Commission unanimoudy recommends this amendment to the Post-Conviction Hearing Act. The
current provisions for hearings under the Post-Conviction Hearing Act require that the trid court must
examine the petition and take some action under the statute within 90 days of the filing and docketing of
the petition. (725 ILCS 122-2.1). The Stateis required to answer the petition (unless dismissed) within
30 days. (7251LCS 122-5). Beyond those basic time limits, there are no provisonsin the lllinois Act
which place any requirements on the tria court to commence or conclude the post-conviction
proceedings within any particular time frame.

Thereis alegitimate concern that post-conviction proceedingsin capita cases could delay the ultimate
disposition of the case. While a defendant should be afforded the opportunity to raise appropriate
matters by way of such a petition, there should be a reasonable effort at both the trid and appellate
leve to insure that post-conviction matters are handled in atimely fashion. Some States address the
concern about delay related to post-conviction proceedings by placing requirements on the tria court
with respect to timely disposition. Maryland statutes provide that the court will enter an order setting a
hearing date within 30 days after the petition is filed, and that the hearing must be held within 90 days of
the date the petition wasfiled. Thetrid court is required to issue awritten decison within 90 days of
the date of the hearing on the petition. MD. Ann. Code Art. 27, 645A (g). In South Carolina, the trid
court must enter an order within 30 days after the State answers the petition scheduling a hearing, and
the hearing must be scheduled within 180 days. The judge must issue his opinion within 30 days after
receipt of the transcript of the hearing or receipt of the podt-trid briefs. Title 17, Ch. 27, Sec. 17-27-
160 (C.) and (D) Capita Case post-conviction proceedings. In Tennessee, the hearing must be held
within four months of theinitia court order, with one extension of 60 days permitted. The extenson
may not be by agreement of the parties, and may be granted only by order of court based upon
unforeseen circumgtances. The court must issue a ruling within 60 days following the evidentiary
hearing, with one extension by court order for 30 days permitted, and the entire proceeding must be
disposed of within one year of thefiling of the petition. Tenn. Code Ann. 40-30-209, 40-30-211.

Recommendation 74:

The Pogt-Conviction Hearing Act should be amended to provide that in capital cases, a
proceeding may be initiated in casesin which thereis newly discovered evidence which offers
a substantial basisto believe that the defendant is actually innocent, and such proceedings
should be available at any time following the defendant's conviction regar dless of other
provisions of the Act limiting the time within such proceedings can be initiated. In order to
prevent frivolous petitions, the Act should providethat in proceedings asserting a claim of
actual innocence, the court may make an initial determination with or without a hearing that
the claim isfrivolous.

This recommendetion, which diminates time limitations in post-conviction proceedingsin capital cases
where actuad innocence is assarted, was supported unanimoudy by Commisson members. Thellllinois
Supreme Court has decided, in anon-capital murder case, that claims of actua innocence based upon

CHAPTER 12 -171-



Commission on Capital Punishment
April 15, 2002

newly evidence are cognizable under the Illinois congtitutiona provisions relaing to due process. In
People v. Washington, 171 111. 2d 475 (1996) the Supreme Court stated:

We bdieve that no person convicted of a crime should be deprived of life or liberty given
compdlling evidence of actua innocence. [citations omitted] Given the limited avenues that our
legidature has so far seen fit to provide for raising freestanding claims of innocence, that idea—
but for the possibility of executive clemency —would go ignored in caseslike thisone. We
therefore hold as a matter of Illinois condtitutiond jurisprudence that aclaim of newly
discovered evidence showing a defendant to be actually innocent of the crime for which he was
convicted is cognizable as amatter of due process. That holding digns lllinois with other
jurisdictions likewise recognizing, primarily as a matter of state habeas corpus jurisprudence, a
bassto raise such clams under the rubric of due process [citations omitted)].

That only means, of course, thet thereisfoaoting in the lllinois Condtitution for asserting
freestanding innocence claims based upon newly discovered evidence under the Post-
Conviction Hearing Act. Proceduraly, such dams should be resolved as any other brought
under the Act. Substantively, relief has been held to require that the supporting evidence be
new, materid, noncumulative and, most importantly, “ * of such conclusive character’” as
would “ * probably change the result onretrid.”” 171 1Il. 2d at 489.

The Senate Task Force Report recommended in 2000 that:

The Post-Conviction Hearing Act should be amended to adlow free-standing claims of
innocence based on newly-discovered evidence of innocence to be heard any time after
conviction, without regard for other post-conviction matters or timing. Such a change to the
Post-Conviction Hearing Act is strongly urged by the Illinois Supreme Court in Washington. 7

The Commission has unanimoudy recommended that specific provision should be clearly made in the
Pogt-Conviction Hearing Act to permit the assartion of clams of actua innocence a any time following
conviction in capital cases. The bill introduced by Sen. Jones and others during the 2000 legidative
session gpplied to capital cases only and provided that a person could commence proceedings under
the Post-Conviction Act where there was newly discovered evidence not available to the person at the
time of the proceeding that resulted in the conviction and that evidence established the person’s
innocence. The bill dso provided that a proceeding under that section could be commenced at any
time after the person’s conviction notwithstanding any other provisons of the Act.

A report from the Condtitution Project, Mandatory Justice: Eighteen Reforms to the Death
Penalty (June 27, 2001), proposes two specific recommendations relating to a defendant’ s ability to
introduce exculpatory evidence post-trial. On page 37, the report recommends that federal and State
legidation should provide a procedure whereby exculpatory evidence produced by DNA testing post-
conviction should be presented at a hearing to determine whether the conviction or sentence was
wrongful, regardless of procedural bars or time limitations. In a separate statement, the report
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recommends (at p. 41) that state and federal courts should ensure that capital defendants are provided
an adequate mechaniam for introducing newly discovered evidence that would otherwise be
proceduraly barred, where it will more likely than not produce a different outcome & trid or where it
would undermine confidence in the rdiability of the sentence.

The Pogt-Conviction Hearing Act should be amended to provide that newly discovered evidence of
actua innocence may be the basis for a proceeding under the Act, without regard to procedura time
limits contained in the Act. Such evidence should form the basis for attacking the conviction when it
offersasubgtantia basisto believe that the defendant is actualy innocent. In order to discourage
frivolous and repetitive dlams, the Act should provide for a screening of the petition in a manner Smilar
to that currently provided by the Act for non-capital defendants. The current act providesin 725 ILCS
5/122-2.1 (8)(2):

If the petitioner is sentenced to imprisonment and the court determines the petition is frivolous
or is patently without merit, it shall dismiss the petition in awritten order, specifying the findings
of fact and conclusions of law it made in reaching its decison. Such order of dismissd isafind
judgment and shdl be served upon the petitioner by certified mail within 10 days of its entry.

The Illinois Supreme Court has strictly construed the provisons of the Post-Conviction Act to prohibit
2" or subseguent petitions for post-conviction rdlief. In light of this prohibition, a defendant who
discovers new evidence needs some opportunity to make his or her claim before a court of record to
insure that a miscarriage of justice has not occurred.

Recommendation 75:

[llinoislaw should providethat after all appeals have been exhausted and the Attorney
General appliesfor afinal execution date for the defendant, a clemency petition may not be
filed later than 30 days after the date that the I1linois Supreme Court entersan order setting
an execution date.

This recommendation was adopted unanimoudy by the Commisson. Under the Illinois Condtitution,
the Governor has the right to issues pardons and commutations of sentences on such terms as he sees
fit.® Section 12 of the Congtitution provides that the manner in which clemency is provided for may be
regulated by law. Under Illinois law, the Prisoner Review Board is the entity responsible for hearing
proceedings and making recommendations to the Governor with respect to the exercise of executive
clemency. (730 ILCS 5/3-3-1(a)(3))*°

The provisons governing the gpplication for executive clemency date:
Sec. 3-3-13. Procedure for Executive Clemency.

(& Petitions seeking pardon, commutation, or reprieve shall be addressed to the
Governor and filed with the Prisoner Review Board. The petition shal bein writing and
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sgned by the person under conviction or by a person on his behdf. It shall contain a brief
higory of the case, the reasons for seeking executive clemency, and other relevant
information the Board may require.

The gpplication process described in the Statute does not suggest a time frame within which the
gpplication should be filed, nor the time period within which the Board should commenceitswork. As
apractical metter, this resultsin gpplications being filed at what isliterdly the very last minutein the
process, so that the Prisoner Review Board isin the unenviable position of having to review and make
confidential recommendations to the Governor with little time for investigation or processing.

In generd, it was the view of the Commission that the better practice would be to require that
gpplications be filed within 30 days of the issuance of the mandate after the exhaustion of gppeds.
Revisng the satute in this way would permit a more orderly review process, in which the governor may
receive meaningful input from the Prisoner Review Board.

Adding a tier of Appellate review

During its discussions, recommendations were made to the Commission that the deeth pendty review
process might benefit from the addition of an intermediate level of review, rather than the direct apped
to the Supreme Court, which isthe current practice.  Since the Illinois Supreme Court has dready
determined that the right to direct gpped to the Illinois Supreme Court in death pendty casesis one of
condtitutiona dimensions under the state Congtitution?®, it seemed to Commission members that this
proposal was unwise. Commission members aso believed, however, that direct appedsto the
Supreme Court advanced severd godls. Fird, it promotes uniformity of review in an areawhere the
most serious pendty isbeing imposed. This hdpsto insure that Sandards pertaining to the imposition of
the death penaty will be applied in away that is more likely to be uniform throughout the state, as
opposed to variations in practice that will develop as between different appellate digtricts. It increases
the probability that there will be one, coherent body of law with clearly enunciated standards for the
death pendty. Second, one layer of gppellate review increased the likelihood of prompt disposition of
gppeds, whichisadesrable god. Asaresult, Commisson members did not support the concept of a
two-tier direct apped.
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Notes - Chapter 12

1. Section 12 of the lllinois Condtitution of 1970 provides. “The Governor may grant reprieves,
commutations and pardons, after conviction, for al offenses on such terms as he thinks proper. The
manner of gpplying therefore may be regulated by law.”

2. A table showing the statutory citations from the states which conduct proportiondity review is
contained in the Technical Appendix to this Report.

3. See Bienen, “The Proportiondity Review of Capital Cases by State High Courts After Gregg: Only
‘The Appearance of Justice’ ?” 87 The Journal of Criminal Law and Criminology 130, 131-2
(1996).

4. Seeln Re: Proportionality Review Project, Opinion by the Supreme Court of New Jersey,
August 2000.

5. See, for example, Sate v. Godsey, 60 S.W.3d 759, November 29, 2001, Supreme Court of
Tennessee, affirming the modification of the death sentence to life without parole.

6. Pulley v. Harris, 465 U.S. 37, 104 S.Ct. 871 (1984).

7. See: Race, Region and Death Sentencing in lllinois, 1988-1997 by Drs. Pierce and Radelet. A
complete copy of thisreport is contained in the Technica Appendix to this Report, published

separately.

8. Sampleforms are contained in the Technical Appendix to this Report.
9. Neb.Stat. 29-2524.01.

10. See Chapter 14 of this Report.

11. Thelllinois Supreme Court's Rules of Professiond Conduct may be found on the Supreme
Court’ swebdite a http://www.gtate.il.us/court/SupremeCourt.

12. P.A. 83-693.

13. P.A. 86-1210; provisions regarding the filing date took effect in 1992.
14. P.A. 87-580.

15. SeeP.A. 88-678 and P.A. 89-284.

16. See A.R.S. 8§813-4234 D (Arizona) (Clerk files notice of post-conviction relief with trid court upon
issuance of mandate affirming defendant’ s sentence on direct apped); A.C.A 8§ 16-91-202(a)(1)(A)(i)
(Arkansas) (if sentence affirmed on direct gppedl, circuit court to hold hearing within 2 weeks of
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affirmance to gppoint counsd to represent defendant upon issuance of mandate by appelate court);
N.R.S. 34.726 (Nevada) (petition filed within 1 year after judgment if no apped, or within 1 year after
supreme court issues remittitur); N.C.G.SA. 8 15A-1415 (North Carolina) (file motion for appropriate
relief within 120 days of the latest of: time for apped expired, mandate issued on direct apped and
timefor filing writ of certiorari for further appeds expired, U.S. Supreme Court denies petition for writ
or disposes of writ by leaving conviction and sentence undisturbed); O.R.S. § 138.510 (3) (Oregon)
(petition filed within two years of the date of judgment if no gpped, or if apped taken, the date the
apped isfind in the appellate courts); Code 1976 § 17-27-45 (A) (South Carolina) (petition filed
within one year after entry of ajudgment or within one year after sending of remititur to lower court
from an gpped or thefiling of the final decision upon an apped, whichever islater); T.C.A. § 40-3-202
(Tennessee) (file petition within 1 year of the find action of the highest state appellate court to which an
appedl istaken, or if no appea within one year of the date on which the judgment becomes find);
RCWA 10.78.090 (2), (3) (Washington) (no petition filed more than one year after judgment becomes
find; judgment find on date filed with clerk of trid court, dete that an gppellate court issues mandate
disposing of adirect apped, or date U.S. Supreme Court denies petition for certiorari.)

17. Senate Task Force Report, 2000, Recommendation 7, p. 9.

18. The Commission reviewed clemency provisons from other death pendty states. A summary of the
datutory citations is contained in the Technical Appendix to this Report.

19. Seealso: 730 ILCS 5/3-3-2, par (6), which grants to the Prisoner Review Board the authority to
hear by at least one member and through a panel of at least 3 members decide, al requests for
pardon, reprieve or commutation, and make confidential recommendations to the Governor.

20. See: Ricev. Cunningham, 61 I11. 2d 353 (1975).
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Chapter 13 — Funding

Commission members recognized that implementing many of the proposals for reformin this
report will require a significant commitment of financial resources. Without that commitment to
the criminal justice system, any meaningful implementation of many of these reforms will be
curtailed. This Chapter addresses some of the Commission’ s recommendations which require
funding consideration. The Commission unanimously recommended that |eadersin both the
executive and legidative branches significantly improve resources available to the criminal
justice system to insure meaningful implementation of reforms. This chapter identifies a number
of important efforts, the substance of which may be discussed in other portions of this report,
where funding plays a significant role. These include the reauthorization of the Capital Crimes
Litigation Act, statewide trial support of defense counsel by the State Appellate Defender,
improved access to research and research staff for judges, improvements to training for all
parties, a stronger commitment to funding forensic laboratories with particular emphasis on
creation of the comprehensive DNA database, and assistance with student loans for those
entering careersin the criminal justice system.

INTRODUCTION

The commitment of resources to the crimind justice system as awhole, and to the capitd litigation
process in particular, was an issue of importance to the Commisson. It became gpparent early in the
Commission’ s discussons that some of its recommendations were likely to require new funding
commitments. In light of this, Commisson members believed it important to highlight severd areasin
which funding issues would play a significant role with repect to implementation of reforms.

Recommendations do not include specific suggestions with respect to precise funding levels for
particular activities. Decigons about specific funding levels are best |€ft to the executive and legidative
branches. Leadersin those branches need to give careful consideration, however, to providing funding
levels that will enable the crimina justice system to operate in such away S0 asto promote the fair, just
and accurate adminigtration of justice for al concerned.

SPECIFIC RECOMMENDATIONS

Recommendation 76:

Leadersin both the executive and legidative branches should significantly improve the
resour ces available to the criminal justice system in order to permit the meaningful
implementation of reformsin capital cases.
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Some of the recommendations proposed by the Commission will require sgnificant effort by the lllinois
Supreme Court and by others connected with the crimina justice system. The Commission
unanimoudy supported this recommendetion, to carefully evauate the needs of the crimind judtice
system.  Serious consderation needs to be given to ways in which more resources can be alocated to
the crimind justice system as awhole, and to the Supreme Court in particular, in order to insure thet
reforms are implemented in ameaningful way.

The lllinois State Bar Association has commenced a study to assess whether state levels of funding for
the court system should beimproved.® It is expected that a resolution authorizing a study on the issue
of how courts are funded in lllinois will be introduced in the 2002 session of the legidature? Currently,
financing the state court system as awhole is the shared responsibility of the state and county
government.® For the most part, the state funds judicial salaries, while county government provides
funds for court buildings, and other court-related staff. Other states, such as New Y ork and New
Jersey, provide amuch greeter leve of funding at the trid court level from date sources. See, “ State
Court Organization - 1998,” Bureau of Justice Statistics, U.S. Department of Justice, Office of Jugtice
Programs, June 2000, NCJ 178932, Table 18.

Capitd sentencing proceedings pose a significant impact upon court funding at al leves, but the shock
of acapital trid can be felt most serioudly at thetria court level. A recent research report by Katherine
Baicker indicates that the occurrence of acapitd trid can increase county spending by as much as 1.8
per cent, and that the costs often are financed by a decrease in county spending on police and highway
expenditures*  Some counties may be unprepared for the advent of a capitd tria, as Baicker notes
that during the period 1983 to 1997, 80 % of the counties she examined nationwide saw no capitdl
convictions® When one occurs, the costs can be unexpected and staggering.®

Some of the proposals outlined in this report will add to that cost. Commission members believe that
funding to support these reforms s critica to insure that the 1llinois capita punishment system operates
with a high degree of effectiveness, or, as Governor Ryan put it, in ajust, fair and accurate manner.
Fallure to fund and implement meaningful reform casts doubt upon the rdiability of the entire system.

Recommendation 77

The Capital CrimesLitigation Act, 725 1L CS 124/1, et. seg., which isthe state statute
containing the Capital Litigation Trust Fund and other provisons, should be reauthorized by
the General Assembly.

The Commission unanimously recommended the reauthorization of the Capital Crimes Litigation Act.’
This Act represented a major commitment of state resources to both prosecution and defense. While
the practical effects of the Act’ s existence may take some years to be appreciated, members of the
Commission strongly supported the continuation of the Act.
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The Capital Crimes Litigation Act, 725 ILCS 124/1 et. seq., took effect on January 1, 2000. The Act
provides, among other things, for the creation of the Capitd Litigation Trust Fund. The Trust Fund
provides a source of state funding for capital litigation attorneys fees and expenses. The act hasa
“sunset” provision that repedsthe Act on July 1, 2004 unless re-enacted prior to that date by the
Generd Assambly.

Since enactment, funds have been gppropriated throughout the state for matters related to the
prosecution and defense of capitd cases. While this funding benefits both the prosecution and defense,
the provisions which support the full funding of defense costs should significantly improve the quality of
defense representation of capitd defendants.

Recommendation 78:

The Commission supportsthe concept articulated in the statute governing the Capital
Litigation Trust Fund, that adequate compensation be provided to trial counsd in capital
casesfor both time and expense, and encouragesregular reconsider ation of the hourly rates
authorized under the statute to reflect the actual market rates of private attor neys.

The Commission unanimoudy supported this recommendetion, which encourages the regular re-
examination of fees paid to defense counsdl under the Act to insure thet the hourly rates are rdated to
the actua market rates of private atorneys in the geographic area where funding is sought.

Many of the problems facing defense counsd in providing an adequate defense can be diminated
through appropriate funding of tria related expenses and adequate compensation for trid counsd. The
Capital Crimes Litigation Act currently authorizes gppointed trial counsd to petition the court for
“reasonable and necessary capitd litigation expenses,” including both trid expenses and mitigation
expenses. (725 ILCS 124/10 (a)). It authorizes compensation for trid counsdl, aslong asthe State's
Attorney has not filed a certificate or stated on the record in open court that the death pendty will not
be sought. The provision governing attorneys compensation states:

(b) Appointed trid counsel shall be compensated upon presentment and certification by the
circuit court of acam for services detailing the dete, activity, and time duration for which
compensation is sought. Compensation for gppointed trid counsd may be paid a areasonable
rate not to exceed $125 per hour. Beginning in 2001, every January 20, the statutory rate
prescribed in this subsection shal be automatically increased or decreased, as gpplicable, by a
percentage equa to the percentage change in the consumer price index-u during the preceding
12-month caendar year. "Consumer price index-u" means the index published by the Bureau of
Labor Statitics of the United States Department of Labor that measures the average change in
prices of goods and services purchased by al urban consumers, United States city average, all
items, 1982-84=100. The new rate resulting from each annua adjustment shdl be determined
by the State Treasurer and made available to the chief judge of each judicid circuit. (725 ILCS
124/10 (b))
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Authorizing compensation for trid atorneys at arate not to exceed $125 per hour, with an annud
adjustment for inflation, should contribute sgnificantly to development of better quality representation.
The hourly rate should be reviewed regularly, however, to insure that it reflects current market rates for
trid services. There are likely areasin the state where an hourly rate of $125 per hour for this type of
legal work would be ample compensation. However, there are anumber of areas in the state where
$125 per hour would not adequately compensate atorneys at the prevailing market rate for competent
legal services. The language of the statute should be amended to enable judges in certain areas to
award attorneys fees a an hourly rate in excess of $125 where the prevailing market rate for competent
legal services exceeds that amount.  If we wish to support the development of a competent private
defense bar in capitd cases, we should insure that court-awarded compensation will be sufficient to
attract highly capable lawyers. Feeswhich are sgnificantly below market rates are not likely to attract
good quadity defense counsd.

The importance of insuring that private atorneys undertaking capita representation receive something
approaching market rates for the legal servicesthey provide is aso highlighted in the Senate Task Force
Report. That report recognized that the new, proposed rate leve reflected a* much needed
improvement.” Senate Task Force Report, 2000, p. 6. The Task Force recommended that fees be set
by thetrid court, based upon “the actud cogt of retaining qudified and experienced counsd in the
community in which thetrid isto be held.” Report, Recommendetion 4.

The Condtitution Project’ s report recognized the importance of proper funding for defense counsd,
cdling lack of adequate compensation “A magjor cause of inadequacy of capital representation. . .
The report outlined the low fees for appointed counsel in many jurisdictions®, fees which up until the
adoption of the Capitd Crimes Litigation Act were not Sgnificantly different than fees for court-
appointed counsd in Illinois prior to the adoption of the Capital Crimes Litigation Act.™°

18

The Act dso makes provision for the payment of trid related expenses for gppointed trid counse:

(c) Appointed trid counsal may aso petition the court for certification of expensesfor
reasonable and necessary capitd litigation expensesincluding, but not limited to, investigatory
and other assistance, expert, forensic, and other witnesses, and mitigation specidists. Counsdl
may not petition for certification of expenses that may have been provided or compensated by
the State Appellate Defender under item (c)(5) of Section 10 of the State Appellate Defender
Act. 725 ILCS 124/10.

In light of the increased use of DNA evidence in crimind trids, and the importance of mitigation
evidence in capital sentencing proceedings™, the provisions of the Act which authorize reimbursement
for expenses should enable better representation by appointed counsdl. It represents a substantial
improvement over provisons contained in the indigent defense statutes, which limited expert feesto
$250. (725 ILCS 5/113-3 (d)).
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Recommendation 79:

The provisons of the Capital Litigation Trust Fund should be construed as broadly as possible
toinsurethat public defenders, particularly thosein rural parts of the state, can effectively
useitsprovisionsto secure additional counsel and reimbursement of all reasonabletrial
related expensesin capital cases.

Broad condruction of the funding provisons of the Act was supported unanimoudy by the Commission.
A critica issue that the Capitd Litigation Trust fund was designed to address has to do with funding for
defense counsd. One funding issue of concern to the Commission reates to the ability of an individud
public defender in arurd part of the sate to adequately prepare for trid.  1n some counties, funding at
the county level may not be adequate to provide the public defender with access to the resources that
would redly enable proper preparation. The Capitd Litigation Trust fund enables even public
defendersto apply for trial expensesto support their defense efforts. A proper construction of the Act
would aso include approva of expenses for the gppointment of additiond counsel, such asa qudified
second chair, supported and paid for by the Capita Litigation Trust Fund, to insure that an adequate
defense has been provided in dl capital cases.

The Commission has recommended that the Act should be construed so as to provide funding for
forengc testing. See Chapter 3 of thisReport. Thisis particularly criticad in light of the increasing
importance of forensic evidence, such as DNA, in the crimind justice system.

Recommendation 80:
Thework of State Appédllate Defender's office in providing statewidetrial support in capital
cases should continue, and funds should be appropriated for this purpose.

The Commission unanimoudy supported this recommendation. The Capital Crimes Litigation Act
provides for a direct appropriation to the office of the State Appellate Defender to support itswork in
advising and consulting with gppointed defense counsdl throughout the state and public defendersin
counties other than Cook. 725 ILCS 124/15(f) (“Moneysin the Trust Fund shdl be appropriated to
the State Appellate Defender,. . . . The State Appellate Defendant shdl receive an
appropriation from the Trust Fund to enable it to provide assstance to appointed defense counsdl
throughout the State and to Public Defenders in counties other than Cook.” ) A separate Act, the
State Appdllate Defender Act, provides that the office of the State Appellate Defender is authorized to
assig trid counsd in cases in which a degth sentence is an authorized disposition, but that the State
Appdlate Defender shall not be appointed to serve astria counsd in capitd cases. 725 1LCS
105/10(c.)(5)*

The State Appellate Defender’ s Office has now crested a division which provides assstance to private
lawyers who have been appointed to try a death penaty case and to public defenders outside of Cook
County who have a death pendlty case. The Desth Pendlty Trid Assistance Divison provides
investigative ass stance, mitigation assstance and, in some ingances, trid assgtance. The divison aso
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provides training associated with trying a desth pendlty case. The Divison has offices in Chicago and
Soringfield, and will open an office in Belleville in 2002,

These efforts should provide important support for trid lawyers throughout the state, and will likely help
to ameliorate some of the challenges with respect to accessto trid support facing lawyersin more rurd
parts of the state. Financid and training support should continue for these efforts.

Recommendation 81:

The Commission supportsthe recommendationsin the Report of the Task Forceon
Professional Practicein thelllinois Justice System to reduce the burden of student loans for
those entering criminal justice careersand improve salary levelsand pension contributions
for thosein the system in order toinsure retention of qualified counsd.

This recommendation was supported by a sgnificant maority of Commisson members. Another
important funding issue that must be explored applies to both the public defenders and sat€ s attorneys
—whether, based upon information in the Task Force Report on Professond Practicein the lllinois
Justice System, public sdaries are redlly adequate to keep pace with market forces that draw
experienced counsdl out of public service. It isapparent from the Task Force report that there are
serious financid pressures that prevent counsd from staying in public service.

Severd of the recommendations from the Task Force report were proposed in the Genera Assembly
during its 2001 legidative sesson, including a provison that would provide for annud stipends to write-
down law school loans for eigible State' s attorneys and public defenders. These provisions should be
supported, asit is extremely important that qualified counsdl continue to seek employment in the
crimind judtice system. In itsannud report to the lllinois Legidature, the lllinois Supreme Court noted a
continuing concern about the “inadequacy of pay and compensation for assstant state’ s attorneys and
public defenders.”*® The Illinois Supreme Court has expressed its forma support for legidation to
address thisissue

Other recommendationswith funding implications

Some recommendations in this report may be implemented with existing funding, or only adight
adjustment to current funding levels, while others have significantly greater funding impacts. The
Commission deemed it prudent to gather those recommendations together in this chapter, dthough the
substance underlying the recommendations may have been discussed e sewhere in this Report.

Videotaping

The Commission recognized that its recommendation that the entire interrogation process in homicide
cases be videotaped would put significant strains on locd law enforcement budgets. In light of this, the
Commission made a separate recommendation, aready discussed in Chapter 2, that the cost of
implementing this recommendation be borne by the State;
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Recommendation 82:

Adequate funding should be provided by the State of Illinoisto all l1linois police agenciesto
pay for electronic recording equipment, personnel and facilities needed to conduct eectronic
recordingsin homicide cases.

The Commission unanimoudy supported the recommendation that funding be provided for eectronic
recording equipment to record interrogations recommended in this Report. Thisis an areawhere some
level of state-wide standardization is beneficid, given the potential problems associated with purchasing
adequate equipment, maintaining tapes, and training officers in how to accomplish thistask. Since
gate-wide uniformity in thisareaiis a beneficid goa, funding from the State would be a prudent choice.

DNA Funding
An entire chapter of this report has been devoted to the important issue of DNA. The significance of

this evidence to the crimina justice system as awhole cannot be overdated. Here, again, the legidature
must make a key commitment to funding of salaries for personne to operate this system. The two most
sgnificant recommendations in terms of funding are re-stated below:

Adequate finding should be provided by the State of Illinoisto hireand train both entry level
and supervisory level forensic scientiststo support expansion of DNA testing and evaluation.
Support should also be provided for additional up-to-date facilitiesfor DNA testing. The State
should be prepared to outsour ce by sending evidence to private companies for analysis when
appropriate. Recommendation 21, Chapter 3.

The Federal government and the State of I1linois should provide adequate funding to enable
the development of a comprehensive DNA database. Recommendation 23, Chapter 3.

Funding in this area represents a crucid commitment to the long-term functioning of the entire crimina
justice system, not merely death pendty cases. Without the saff to evaluate the DNA samples and
prepare andyses, a backlog grows which impedes the crimina justice system'’ s ability to process cases.
Such adowdown resultsin additiona costs and, more important, diminishes the qudity of justice.

The comprehensive DNA database depends both on personne to collect the DNA samples from the

identified lists of donors, and on forensic scientists to complete the DNA profiles. This program hasthe
potentia to provide law enforcement with one of the most powerful tools at its disposal to identify the

right suspect.

Recommendations on Staff Support and Training
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Elsawherein this report, the Commission has recommended that additiona funding be provided to
develop state-wide materias for judges, provide research support for judges, and provide training for
judges, prosecutors and defense counsdl.  The specific recommendations are set forth below.

Thelllinois Supreme Court, and the AOIC, should consider development of state-wide
materialstotrain judgesin capital cases, providing additional staff to provide research
support, and obtaining sufficient findsfor this purpose. Recommendation 36, Chapter 6 .

The Commission supportseffortsto havetraining for prosecutorsand defendersin capital
litigation. Funding should be provided to insurethat training programs continueto be of the
highest quality. Recommendation 44, Chapter 7 .

Meaningful training activities and improved state-wide support for judges trying capital cases cannot
occur without a sincere funding commitment.  Thisis anecessary part of the commitment thet the
legidature must make if the capital punishment system isto be retained. Improvementsin thisarea
should substantialy increase the fairness of trids, provide more just and accurate results, and decrease
the number of appdlate reversas.
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Notes -- Chapter 13

1. See“Bar leaders eye state as court funds source,” Chicago Daily Law Bulletin, April 3, 2001, p. 1.

2. See*“Legidaive sesson complicated by palitics, of al things” Chicago Daily Law Bulletin, January
7,2002, p.23.

3. See“Stae and locd funding for the Illinois Courts,” www.gtate.il.us/court/SupremeCourt, the
webgte of the Illinois Supreme Court, for information on funding of state courts.

4. See Katherine Baicker, “The budgetary repercussions of capital convictions,” Working paper 8382,
Nationa Bureau of Economic Research, (Cambridge, MA), duly 2001, p. 11.

5. 1d, a p. 6.

6. See“Counties Struggle With High Cost of Prosecuting Death-Pendty Cases,” Wall Street Journd,
January 9, 2002.

7. A complete copy of the Capitd Crimes Litigation Act is contained in the Technical Appendix to this
Report.

8. Mandatory Justice: Eighteen Reforms to the Death Penalty, Constitution Project, 2001, p. 7-8.

9. Alabama $20 to $40 per hour, with amaximum of $2,000 per case; Tennessee: hourly rate of $20
to $30 per hour; Mississippi: $1,000 cap per case.

10. 725 ILCS 5/113-3 (c) provided, prior to the adoption of the Capital Crimes Litigation Act, that
feesfor agppointed counsel in Cook County in afelony case were to be $40 per hour for each hour
spent in court and $30 per hour four out of court time, with a maximum of $1,250 for each felony case.
The gtatute permitted the court to make payments “in extraordinary circumstances,” in excess of the
limits provided in the statute if the court certified that such payment was necessary to provide for
“protracted” representation. Counsd was aso permitted to petition for expenses, not to exceed $250,
in capital cases. With the adoption of the Capital Crimes Litigation Act, the statute has been amended
to reflect that it does not gpply when payment is made pursuant to the Capital Crimes Litigation Act.

11. Many of the cases reversed by the Illinois Supreme Court based upon ineffective assistance of tria
counsd had to do with the failure of counsd to adequatdly investigate and present mitigation evidence.
This evidence frequently entails an evauation of the defendant’ s psycho-socid history, often by experts.

12. Powers and duties of State Appellate Defender. The State Appellate Defender may . . . (c.) (5)
in cases in which a death sentence is an authorized disposition, provide tria counsd with the assistance
of expert witnesses, investigators, and mitigation specidigts from funds appropriated to the State
Appdllate Defender specifically for that purpose by the General Assembly. The Office of State
Appdlate Defender shdl not be gppointed to serve astriad counsd in capita cases.
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13. See, “2001 Annud Report of the Supreme Court to the Generdl Assembly,” 2001 Illinois Judicid
Conference, October 2001, www.state.il.ug/court/SupremeCourt.

14. 1d.
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Chapter 14 — General Recommendations

As the Commission discussed many of its proposals for capital cases, it became apparent that
some issues also applied with equal force to non-capital cases. It was the view of a majority of
Commission member s that extension of many of these recommendations to the entire criminal
justice system should be seriously considered. The collection of better data with respect to
homicide casesin Illinais, irrespective of whether proposals from Chapter 12 on proportionality
review are adopted, was unanimously approved by the Commission. Finally, the Commission
recommends that judges should be reminded of their responsibility to report instances of trial
counsal misconduct to disciplinary authorities.. This chapter also contains a discussion of
various research reportsin the areas of victim issues, factors which may impact upon the
imposition of sentencing, and costs related to the death penalty.

INTRODUCTION

This chapter contains a number of disparate and more general recommendations regarding the Illinois
capital punishment systlem. Recommendations in this chapter address broader policy concerns that
relate to the system as awhole, rather than problems that are specific only to capital cases.

In addition to these systemic recommendations, this chapter of the Commission’s Report also discusses
anumber of the research areas of particular concern to Commission members.  There are three main
research topics covered in this chapter:

. Research describing victims needs and viewpoints with respect to the crimind justice system
. The main findings of the sentencing study completed by Drs. Fierce and Radel et
. | ssues pertaining to systemic cogts of capita punishment

Although some of these areas are not drictly within the Commisson’s charge as st forth in the
Executive Order, Commission members believe that they are important to a complete understanding of
the capital punishment system.

SPECIFIC RECOMMENDATIONS

Recommendation 83:

The Commission strongly urges consider ation of waysto broaden the application of many of
the recommendations made by the Commission to improve the criminal justice syssem asa
whole.

CHAPTER 14 -187-



Commission on Capital Punishment
April 15, 2002

This recommendation was adopted by a mgority of Commisson members. The Commisson's
mandate was to review the capita punishment system in lllinois and report to the Governor on waysin
which the system can be made more jud, fair and accurate. As aresult, the recommendationsin this
Report focus primarily on issues that relate to the capital punishment process. It became readily
gpparent during many of the discussons on particular points, however, that recommendations that were
being made with respect to the capitd punishment system could gpply with equal force to other casesin
the crimind justice sysem.

During some of its discussions, Commission members were struck by the fact that particular cases
received amuch higher leve of scrutiny because capital punishment was involved. Had those same
defendants been sentenced to life imprisonment, or aterm of years, their cases might not have been
reviewed as carefully and by so many different parties. Asaresult, some of the injustices with which
the public has recently become acquainted might not have been corrected.

Problems with police interrogations have been detailed extensively in recent mediaaccounts! DNA
evidence continues to reved instances of wrongful arrests, and wrongful convictions. Itisof critica
importance to our Sate, and fundamenta to our system of government, that we have a crimind justice
system upon which we can rely to produce ajust and fair result. Reveations of wrongful convictions
and miscarriages of justice inevitably undermine the confidence of the generd public in the riability of
the crimind judtice system asawhole.

The members of the Commission urge the Governor and the legidature to give careful consideration to
whether recommendations made in this Report with respect to the capital punishment system might not
apply with equa force to other areas of the crimina justice system. Degth pendty cases represent a
relatively small percentage of criminal casesin the date. For example, the study conducted by
researchers on behdf of the Commission on sentencing decisonsin lllinois reveded that during the
study period (1988-1997) there were 5,310 cases in which a defendant was convicted of first degree
murder. Only 115 of those cases resulted in the imposition of a desth sentence.?

A defendant who is sentenced to life in prison without the possibility of parole, or for an extended term
of years, does not benefit from the improvements to the crimind justice system brought about by the
Capitd Crimes Litigation Act or the new Supreme Court Rules governing capital cases. Yet the
punishment he or she receivesis severe, and the possibility that innocent persons may suffer as aresult
exigs, dbeit to a different degree than in acase involving the death pendty. In light of this,
recommendations made in this Report with respect to gathering of evidence, avoiding tunnd vison,
protection againgt false confessions, eyewitness evidence, DNA evidence and the caution about
problems associated with certain types of cases, such as those involving in-custody informants, apply
with equal force to cases where non-death sentences are imposed.

Recommendation 84 :
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Information should be collected at thetrial level with respect to prosecutions of first degree
murder cases, by trial judges, which would detail information that could prove valuablein
assessing whether the death penalty is, in fact, being fairly applied. Data should be collected
on a form which provides details about thetrial, the background of the defendant, and the
basisfor the sentence imposed. The forms should be collected by the Administrative Office of
the lllinois Courts, and the form from an individual case should not be a public record. Data
collected from the forms should be public, and should be maintained in a public access
database by the Criminal Justice Information Authority.

The Commission has dready recommended that consideration be given to adopting a proportiondity
review on direct gppedl. (See Chapter 12) That recommendation was supported by a mgority of
Commisson members.

The Commission unanimoudy recommends, however, that whether or not 1llinois adopts a
proportionality review as part of its direct apped process, the Supreme Court should begin to require
collection of datawith respect to all first degree murder cases, regardless of whether a death sentence
isimposed. Although thistype of data collection is ordinarily done in connection with a proportionality
review process, Commission members believed that the recommendation was important enough that it
should be undertaken in and of itsdlf.

Throughout the nearly two years that the Commission has sudied the capital punishment sysem in
Illinois, Commission members had to contend with an astonishing lack of data about how the capita
punishment syssem works. There is no organized state-wide effort to gather information about casesin
which the death pendty isimposed. The efforts undertaken by the Commission to collect datareveded
how important factua information about these cases is to a complete understanding of how the system
has (or has not) been working.

There are scattered sources of information, kept by different agencies and with varying levd of detall.
Reported opinions of the Ilinois Supreme Court provide important information about desth penaty
cases, but reviewing opinionsin al of the more than 250 cases in which a death pendty has been
imposed is an extraordinarily large task. More important, as the Commisson efforts to review those
cases reved ed, those opinions do not aways contain uniform information. This Report contains data,
for example, about the use of digibility factorsin Illinois, which has been gleaned from the opinions
issue by the Court over the past 25 years in more than 250 cases. Unfortunately, not dl of those
opinions contain clear statements about the digibility factors relied upon, most likely because it was not
apertinent legd issuein the case. Some opinions may only discuss one igibility factor, when there
may have been other factors that were adso relied upon. Thereis no way to confirm thiskind of smple
fact without resort to the tria record, which, in many cases, has long ago been sent to storage.

The opinions rarely include information with respect to race of ether the defendant or the victim,

making systemic datistical analys's about race effects from this dataimpossble. Some opinions did not
include details about the dete or facts of the offense, making the opinions of limited use for some
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andytica purposes. The opinions of the Supreme Court focus, as they should, on the legal principles
involved in the cases, and only so much of the facts are necessary to address those legal principles are
provided.

Inany capitd punishment system, it is extraordinarily important not only to make sure that the wrong
people have not been convicted, but also to insure that the right people are not being convicted and
sentenced to desth for the wrong reasons. Extra-legdl factors, such as the race of the defendant or the
victim, or the geographic location of the crime, should play no role in any capita punishment system.
To the extent that the State expectsto retain acapital punishment system, evauation and monitoring of
the cases of those who have been sentenced to the most severe penalty should be required.

Proportiondity reviews in others states generdly rely upon data collected by the trid court on aform
that isfilled out by the trid judge and forwarded to that state’ s Supreme Court. With the exception of
New Jersey, where datais collected by the state' s Adminidrative Office of the Court following the trid,
and Nebraska, where the prosecutor is required to collect the deta, states were uniform in imposing this
responsibility on the trid judge:® The Commission’s recommendation reflects that practice.

Unlike many states, however, Illinois aso benefits from the existence of a state agency responsible for
sudying crimind judtice issues -- the lllinois Crimind Justice Information Authority. Since it iswithin the
mission of this agency to collect, andyze and make available to the public information on issues relating
to crimind justice, the Commission has recommended that once the datais collected at the trid levd,
the Crimind Justice Information Authority should be the agency responsible for developing and
maintaining gppropriate information in a public use database. The Authority aready maintains other
data for use by the public, and maintaining thisinformation fits squarely within the agency’ s mission.

Finaly, the Commission’s recommendation would require that data be collected on all first degree
murder cases, not merely desth pendty cases. Collecting information on desth pendty casesis useful
and important, but in order to understand how the system isworking, it isimportant to be able to
compare the data in those cases to cases in which the desth penaty was not sought or imposed.

The Specia Supreme Court Committee noted that “ The absence of adtatistical database on degth
pendty cases and potentia desth pendty cases makesit difficult to engage in acomprehensive andyss
of capitd punishment issues™ The Supreme Court Committee suggested that further study was
appropriate, because it could be difficult to establish significant, uniform categories of information to
collect. Despite this, the Supreme Court Committee expressed its belief that such statistica information
could be useful in addressing policy questions regarding the death pendty, and recommended further
study on thisissue.

Trid court report forms from anumber of states have been collected and reported in the Technical
Appendix to thisReport.  They provide adear illugration of the kind of information that would be
ussful in evauating the implementation of capital punishment in lllinois. The data collection must be
closely supervised, however, in order to insure that tria courts are collecting and reporting relevant

-190- CHAPTER 14



Commission on Capital Punishment
April 15, 2002

information. Some states which collect this data suffer from incomplete data collection efforts, with a
corresponding loss of confidence in reported results.®

Recommendation 85:
Judges should bereminded of their obligation under Canon 3 to report violations of the Rules
of Professional Conduct by prosecutorsand defense lawyers.

A mgority of Commission members supported the idea that instances of misconduct which violate the
Rules of Professional Conduct, whether by prosecutors or defense lawyers, should be reported to the
Attorney Regigtration and Disciplinary Commission.  One of the consistent problems associated with
the capital punishment system has been questionable conduct by both prosecution and defense counsd.
Improper conduct by either party should be fully investigated, and sanctioned where appropriate.

Canon 3 of the Code of Judicid Conduct (I11.Sup.Crt. Rule 63) provides as follows:

A judge having knowledge of aviolation of these canons on the part of ajudge or aviolation of
Rule 8.4 of the rules of Professona Conduct on the part of alawyer shdl take or initiate
gppropriate disciplinary measures. 111.Sup.Crt. Rule 63 B (4).

Rule 8.4 of the Rules of Professona Conduct defines misconduct for which alawyer may be
disciplined.?  Prohibited conduct includes behavior involving dishonesty, fraud, deceit or
misrepresentation, as well conduct which is prejudiciad to the administration of justice.” The Code of
Judicia Conduct places upon judges the respongbility to maintain order and decorum in proceedings
before the court, and in addition to imposing requirements upon judges to maintain good judicid
temperment, the Code aso states that the judge “ should require smilar conduct of lawyers. . .". See
ll. Sup. Crt. Rule 63 A (2), (3).

The Commission’s andysis of the more than 250 casesin which a deeth pendty has been imposed in
the years since 1977 reveded that some 21% of the reversals were the result of deficienciesin the
conduct of defense counsel. Roughly 26% of the cases were reversed based upon conduct by a
prosecutor that the Supreme Court found to be improper and reversible. Together, these two types of
errors account for a substantial number of the cases reversed on appedl.

Of equa concern, athough lesswell documented in court opinions, are the cases in which the Supreme
Court finds that conduct by either the prosecutor or the defense attorney isimproper, but in the overal
context of the particular case, the conduct does not warrant areversal because there was no prejudice
to the defendant. There are a sgnificant number of cases where the Supreme Court has stated that the
conduct of the prosecutor was clearly improper, but was not grounds for reversal.® Andysis of the
errors occurring on the part of defense counsd is more difficult, Snce the Court will often curtall its
discussion of an ineffective assstance of counsd clam by determining that there has been no prejudice
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to the defendant, without specificaly addressing the question of whether the counsdl’ s performance fell
below the expected professiona standard.™®

The Supreme Court has been critica of the professiona conduct of trid counsel for both the
prosecution and defense in death pendty cases. The Supreme Court recently affirmed afirst degree
murder conviction and death pendty, despite its serious reservations about some of the behavior of
counsdl for the prosecution.™* The Supreme Court has dso reversed casesin which it believed the
conduct of both counsd fell below the expected standard, and in one such case, observed that the
conduct of dl of the legd professionas was less than desirable.’

Thetrid judge ultimately has the respongibility for insuring thet thetrid is both fair and comports with
the requirements of the law. Trid judges should be reminded of their responsibility to manage the
conduct of al advocates who appear before them, and, where appropriate, report conduct which
violates the Rules of Professiona Conduct.

Proposed Limitations on representation based upon disciplinary record

While Commission members appreciated the views expressed by some that it might be prudent to
undertake more active effortsto limit the appearance of ether prosecution or defense counsel in capital
cases Where there has been some prior disciplinary experience, Commission members were unanimous
that such aproposa was not agood idea. Disciplinary proceedings are highly confidentia matters
managed by the Attorney Regidration and Disciplinary Commisson, and it is difficult to see how such a
proposa could be implemented on a practica level. The Commission has dready expressed its
support for the Capital Tria Bar concept in this Report. Paragraph (g) of the new rule provides that the
Supreme Court may remove from the roster of digible attorneys any attorney who, in the court’s
judgment, has not provided ethical, competent and thorough representation. Sup.Crt.Rule 714 (g).
These provisions should provide sufficient safeguards.

OTHER RESEARCH TOPICS
Victim issues

Congderation of the needs of surviving family members of homicide victims was not part of the
Commisson’sorigind mandate. However, Commission members believed that a complete
consderation of the capital punishment system necessitated consideration of ways in which the needs of
surviving family members are being met, and suggestions for improvements. In furtherance of that god,
members of the Commisson met privately with a representative group of family members of homicide
victims. Surviving family members expressed diverse views on the system and on the question of
capital punishment itsdf.
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The lllinois Crimind Justice Information Authority (the “ Authority”) provided important research papers
to the Commission in the area of victim issues. The primary conclusions of dl three papers are
discussed below. 2

Report on Victim and Survivor Issuesin Homicide Cases

This research report covered three principa aress. Firg, it described nationd research with respect to
the needs of crime victims and evauations of victim assistance programs. Second, it reported on
gpecific and recent research conducted by the Crimina Justice Information Authority into the problems
faced by victims of violent crimes, based upon research on intimate partner homicide in Chicago™ and
an evauation of the Cook County Victim-Witness program. Findly, the report outlines the Authority’s
newly adopted Crimina Justice Plan for the State, which identifies some key activities that could be
undertaken to minimize the impact of victimization.

Nationd research in the area of crime victims' needs reved s that victims of violent crime, and their
family members, face avariety of challenges and multi-faceted needs. These needs include, but are not
limited to, the need for emergency services, counsdling (both immediate and follow-up), advocacy and
support services, assistance with claims, court-related services and systemwide services”® Needs may
change as victims, or the surviving family members of homicide victims, progress through the crimind
justice system'® and athough court-related information was the most frequent victim sarvice used, it
was aso most frequently described as an unmet need. Of greater concern is the fact that many victims
were Smply unaware of the existence of victim-assstance programs, and some lllinois crime victims
were unaware of existing state victim compensation programs.t’

The Authority’ s research points to the broader spectrum of service needs experienced by “collateral”
victims, such as children who may witness the violent encounter that resultsin the homicide, and
relatives who may be exposed to the murder scene immediately after the murder.® These individuas
are dso victimized by the crime, athough they may not have been physicaly harmed in the incident.
Support services for them are important as well.

The evduation of the Cook County Victim-Witness program identified an array of stress-related
problems experienced by the surviving family members of homicide victims, some il occurring years
after the homicide event.’® Victims of other violent crimes fared better in recovering from the negative
effects of the violent encounter than did the families of homicide victims, many of whom sill reported
serious problems as much as 3 years after the event. These findings point to the need for both a short-
term and along-term approach to victim support services, particularly in the case of surviving family
members of homicide victims.

The Crimind Justice Plan adopted by the Authority in June 2001 articulated a number of key objectives
with repect to victim sarvices. These incdluded minimizing the impact of victimization by ensuring the
provison of basic servicesto dl victims of crime, and developing additiond servicesto minimize the
impact of victimization. Accountability in the crimind justice sysem was aso identified as an important
principle.
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Victim and Survivor Issuesin Homicide Cases. Focus Group Report

As asupplement to the research report addressing victims needs, the Authority aso conducted three
focus groups with surviving family members of homicide victims. Two of the focus groups were hdd in
Chicago, and one was held in Springfield. The groups were led by atrained facilitator who sought to
elicit the views of the family members of homicide victims about their experiences, both good and bad,
with crimina justice agencies. Through the group discussions, three main needs were identified: 1.) a
need for specific information related to what to do and where to go to handle matters pertaining to the
death, 2.) amore generaized need for compassion and sengtivity from those working in the system
about the fedlings of the surviving family members, and 3.) aneed for greater continuity in the crimina
justice system with respect those handling the case.

Many family members identified the need for information specific to their case as arising from the
moment immediatdly following the crime through the courtroom process and the ultimate sentencing
decison. Mogt had no previous experience with the crimind justice system and fdlt frustrated with the
lack of information provided. Focus group participants also articulated a concern that the professonas
working in the crimind justice system lacked sengitivity and compassion for the plight of the surviving
family members.  Although some reported postive experiences with crimind justice system
professonds, many felt that those working in the system could display more humanity in their dedings
with surviving family members

Findly, it became clear in the groups that many of the participants felt chalenged by the turnover in
personnel involved in their cases, including caseworkers, attorneys, and even judges. It wasthe view of
some participants that fewer changes in personnd would have reduced their frustrations with the
sysem.

Participants in the process expressed a variety of other needs aswell. One troubling observation was
the concern raised by some participants that surviving family members (and the cases of their loved
ones) were handled differently based upon the race, ethnicity, or sex of the victim, or where the victim
lived. Certain assumptions appear to have been made by crimind justice professionas about the
conduct of the homicide victim based upon such criteria, which was offengve to the surviving family
members who felt that correspondingly fewer resources were gpplied in their cases. Some participants
aso expressed the view that there were communities, particularly the Latino and African-American
communities, which were underserved with respect to victim assistance programs.

Needs of the Wrongfully Convicted: Report on a Panel Discussion

Often overlooked in the process of ng the needs of victims are those who have been wrongfully
convicted of acrime. These individuas are dso victims, dthough their victimization has a different
dimension than that of the surviving family members of homicide victims. The pane discussion which
formed the basis for this report included as participants men who have been released from death row in
lllinois, aswell as men who had been convicted of crimes which did not result in a desth sentence and
who were subsequently released from prison.
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The pand discussion focused on severd areas where changes might help the wrongfully convicted
reintegrate into society. One clearly articulated need was for some immediate form of financid

ass stance to enable those released from prison to get back on their feet. Some of the pandists had
spent extended periods in prison, and returned to a society that had changed significantly during their
incarceration. Challenges were even experienced in mundane persond matters, such as obtaining
driver’ s licenses and opening bank accounts.

Paneligts dso identified an immediate need for counseling to overcome the stress, depression and anger
caused by their wrongful incarceration. A number of participants experienced understandable mental
anguish as areault of ther incarceration, and have been left with continuing anger and mistrust of the
crimind justice sysem as aresult of their wrongful conviction and incarceration. Long after release,
they and many of their families continue to suffer from the stigma of having been in prison.

Finally, those who were most successful in making the trangition back into society were able to do so
because of supportive family and community environments. Others were able to obtain meaningful
employment fairly quickly, and return to agtable lifestyle. These factors significantly eased the
reintegration back into society.

The three research reports identify problem areas where improvements could be made to support both
surviving family members of homicide victims, and those who have themsdves been victimized by the
crimind justice system through wrongful conviction. Improvements to immediate victim services, access
to support and counseling services, and better continuity in the crimina justice system, would lighten the
burdens of those who have been victimized.

A study of sentencing decisionsin Illinois

Concerned about the impact of extra-legal factors, such asrace, on the death sentencing processin
[llinois, Commission members concluded that a study of sentencing decisions was important to an
undergtanding of capita punishment in lllinois. Unlike some states with a death pendty, lllinois has a
fairly large number of murder cases each year.® Rdatively few of those cases actudly result in the
imposition of adeath pendty. In order to make comparisons, however, datawould have to be
collected not only on death penalty cases, but also on first degree murder cases where a death penalty

was not imposed.

Chapter 1 of this Report describes the concerns Commission members expressed about whether there
might be extra-legd factors that were influencing the decision to impose desth sentencesiin lllinois. The
Commission was fortunate to be able to rely on experienced researchers to design and implement a
reliable, dthough limited, sudy in thisimportant area.

Commencement of the sudy in Illinois was made more difficult because, unlike many dates, Illinois
does not collect state-wide data with respect to death sentencing decisionsin any organized way.? As

CHAPTER 14 -195-



Commission on Capital Punishment
April 15, 2002

aresult, the Commission's efforts to understand whether, and to what degree, extra-legal factorsplay a
role in the desth sentencing process in the sate were circumscribed. The last study to examine any
issues related to the Illinois death sentencing process, completed by Gross and Mauro, was based upon
data from 1977 through 1980.

The Commission asked Dr. Pierce, of Northeastern University in Boston, and Dr. Raddlet, of the
University of Colorado, to undertake a study to examine the degree to which factors that were not
legdly rdevant might influence death sentencing in lllinois. Their study examined data about people
who were convicted of first degree murder throughout [llinois during aten year period from 1988
through 1997. The examination was based upon conviction data, 2 which was then linked to
demographic data about the victimsinvolved in the homicides?® The victim information used in the
study did not contain any persondly identifying information, and was limited to race, sex and age of the
victim, and the number of victimsin asingle incident.

As the database contained information about convictions, as well as the defendant’ s history of
convictionsin lllinois, the researchers were able to gpproximate two of the most frequently used
digibility factorsin Illinois multiple murder and amurder occurring in the course of afdony. During the
study period in question, there were more than 5,000 convictions for first degree murder throughout the
date. The datadso contained information regarding county of conviction,

which enabled the researchers to identify and differentiate trends in various parts of the state.?*

Asisdiscussed more fully in the find report of Drs. Pierce and Radelet,® the study reveded severa
findings of interest:

. When certain factsin aggravation, such as previous crimina history of the defendant, are
controlled for, there is evidence that the race of the victim influences who is sentenced to
desth. In other words, defendants of any race who murder white victims were more likely to
receive a death sentence than those who murdered black victims.

. There was a sharp difference in the rate at which defendants were sentenced to death in
different regions of the Sate, even after controlling for factsin aggravation. Among cases with a
first degree murder conviction, 8.4% of those from rurd counties, 3.4% of those from urban
counties, 3.3% of those from collar counties and 1.5% of those from Cook County resulted in a
desth sentence. These regiond differences were Satisticaly sgnificant.

. In the sample udied, there was no Satigticaly significant evidence of disparate trestment
based upon the race of the defendant, once aggravating factors were held constant. In other
words, despite the fact that minorities comprise most of Death Row in 1llinois, they are not
sentenced to death at greater rates than whites.

These findings should cause concern in anumber of areas. Firg, the fact that there is evidence of some
racid disparity in the death sentencing processin that those who kill victims of a certain race are more
likely to be sentenced to death should point to the need for a reassessment of how decisions are made
with respect to whether or not to pursue the deeth penaty in aparticular case. Satistical information of

-196- CHAPTER 14



Commission on Capital Punishment
April 15, 2002

this type does not demondtrate that any particular individua has engaged in discrimination based upon
race. However, when viewed in the aggregate, the fact that cases involving white victims may more
often result in adeath sentence than those involving black victims is a serious concern, and anecdotal
evidence of this effect was reported in the focus group on the fedings of surviving members of homicide
victims?

Second, the sgnificant regiond differencesin the degree to which the degth pendty isimposad
demondtrate thet there is awide divergence in the way that prosecutors are exercising their discretion
about whether or not to seek the death pendty, resulting in little uniform application of this most severe
pendty. While perfect uniformity in sentencing may not be possible, substantial progress toward a
more uniform approach to the application of the state’' s most serious pendty available should be a high
priority in the crimind judtice system if the date isto retain capita punishment.

Findly, the authors point out that there is no satidicdly significant evidence in the sample of cases
studied that demonstrate that minorities were sentenced to deeth at grester rates than whites, once the
factsin aggravation are held congtant. Although this finding may not provide reassurance to some, it at
least suggests that overt and wide-spread systemic racia bias based upon the defendant’ s race was not
be present in the capital punishment system during the period studied.?” The authors aso note that
Illinois digplays some restraint in the gpplication of capital punishment, as the desth sentences imposed
in the study sample represented less than 2% (statewide) of the first degree murder convictions during
the period.?® In view of the number of casesin which death sentences are ultimately reversed, the
actual desth sentencing rateis likely somewhat lower.?

The authors aso observed that a number of the legdly relevant factors upon which death should be
imposed displayed a statisticaly significant relationship as predictors of who was sentenced to desth.
The multiple murder factor, which makes a defendant eigible for the death pendty where he or she has
been convicted of two or more murders, was related in a datisticaly sgnificant way with the impostion
of the death pendty, as was the “ course of another felony” digibility factor. A relationship was dso
demonstrated between murders of victim under 12 and over 59, and multiple murders, with respect to
who was sentenced to desth. These findings suggest that the capita punishment sysem in [llinoisis not
completdy arbitrary.

At the conclusion of their sudy, Drs. Pierce and Radelet make two significant policy recommendations,
both of which reflect recommendations put forward by the Commission. The firg isthat the Illinois
Supreme Court should conduct a proportiondity review, to guard againg arbitrariness in the application
of the death pendlty. Second, the authors suggest that to engage in a meaningful proportiondity review,

. officids will need to construct, maintain, and use a database on Illinois homicides™° They
recommend that data collection begin at the very earliest point in the process, namely, with the
commencement of the homicide investigation. The authors dso point out that the mere act of data
gathering, by itsdf, may begin to engender more atention to fairnessin the system.
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Costsrelated to the death penalty

Commisson members had varying opinions with respect to the question of whether the issue of costs
should be considered in the context of the Governor’s charge to the Commission. Some members of
the Commission were of the opinion that if capital punishment was an appropriate remedy, the question
of the cogts relating to its imposition was not relevant. Other Commission members were of the view
that the societdl costs of a capital punishment system raised questions about alocation of resourcesin
the crimind justice systemn, and questioned whether the dedication of so many resources to arelatively
smal number of cases was prudent. While the Commission made no recommendation with respect to
the impact of costs on the capitd punishment system, congideration was given to severd studiesin other
jurisdictions on the subject.

There have been anumber of efforts to document the costs associated with the impaosition of the death
pendty. Findings of severd of the more rdiable Sudies are detailed below.

North Carolina

A study conducted by Philip J. Cook and Donna B. Sawson®* compared the cost of adjudicating both

capita and non-capita murder casesin North Carolina. The study involved an examination of casesin

sx prosecutorid didtricts during the early 1990's, and included an assessment of trid level and appellate
cogts, aswell as costs of incarceration. Ther initid conclusion was that the extra cost of prosecuting a

capital case was $163,000 per case.®

Federal death penalty defense

The Judicia Conference of the United States authorized a study, conducted by its Subcommittee on
Federa Death Pendty Cases, which examined the cost of defense representation in federd death
pendty cases® The study examined federal desth pendlty cases between 1990 and 1997. In light of
the fact that only asmall number of federd death pendty cases had advanced to the appellate stage, the
Sudy was limited to an assessment of the costs of defending the case e the trial stageonly. The
Subcommittee found that the average cost of defense in homicide cases where the death pendty was
not authorized amounted to $55,772. The average cost for defense in those cases where the death
pendty was authorized was $218,112.3

Indiana

In Indiang, the Crimina Law Study Commisson has undertaken an extensive review of that sate's
desth penalty system.®® One of the questions that has been examined is the relative cost difference
between capita cases where the charge and conviction results in a desth sentence versus those cases in
which the charge and conviction resultsin a sentence of life without parole®® The study took into
consideration the costs of tria, apped, post-conviction, and federa habeas petition, and aso
considered the differential costs of incarceration for those defendants sentenced to deeth versus those
sentenced to life without parole®”  Caculations aso took into account the impact of reversals and
resentencings in reaching conclusions about the costs associated with the degth pendty versuslife
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without parole. Researchers concluded that the present value of the costs associated with the desth
penalty will exceed thetotal costs of the life without parole option by more than one-third.

Local impacts

Cogt impacts from capitd litigation may be felt most immediately a the local leve, as many jurisdictions
fund court operations at the trid leve through expenditures by county government for court staff and
buildings. In anaionwide andyss of the financid impact to county governments of capita
prosecutions, Baicker (2001) concludes that the presence of acapitd trid will increase overal county
expenditures by 1.8 percent, and is often financed through increased property taxes. Decreasesin
county expenditures most often come from police and highway expenditures

A recent article in the Wall Street Journal reported on the costs of the death pendty prosecution in
Jasper, Texas of the three men convicted of the 1998 death of James Byrd.*® The county spent more
than $1.02 million for the prosecution. Two of the defendants were sentenced to death, while athird
was sentenced to life in prison. The resulting prosecution forced the County to increase property taxes
6.7% over two yearsto pay for thetrid. According to the report, the Texas Office of Court
Administration estimates that the prosecution costs for a capitd trid can average $200,000 to
$300,000.
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Notes -- Chapter 14

1. See for example, articles from the Chicago Tribune series on confessions such as* Coercive and
illegal tactics torpedo scores of Cook County murder cases,” Chicago Tribune, December 16, 2001.

2. See Race, Region and Death Sentencing in Illinois, 1988-1997, Drs. Pierce and Raddlet, p. 9.
A complete copy of this report is contained in the Technical Appendix, published in a separate volume.
This figure does not take into account whether or not those cases were ultimately reversed and the
defendant resentenced, since the reversal may have occurred after the end of the study period (1997).

3. Sampletria court report forms from severa states are contained in the Technical Appendix to this
report. The Technical Appendix adso contains asummary of state statutory citations on proportiondity.

4. See Sup. Crt. Committee Supplemental Report, October 2000, p. 102-103.

5. In aspecid series on the Tennessee desth pendty, the Daily Tennessean reported that a substantial
number of cases are missing from the database that the Tennessee Supreme Court maintains to assess
whether or not the death pendty is being gpplied arbitrarily. According to the article, three of every five
firs-degree murder convictions are missing from the database, asis one of every five death pendty
cases. Caseswhich are in the database are missng important information. See “Missng filesrase
doubts about death sentences,” Daily Tennessean, July 22, 2001. This illustrates the importance of
supervising judges to insure that forms are completed and filed with the court.

6. Rule 84 provides, in its entirety:

(a) A lawyer shall not:

(1) violate or attempt to violate these Rules;

(2) induce another to engage in conduct, or give assistance to another's conduct, when the lawyer knows that
conduct will violate these Rules;

(3) commit acriminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as alawyer in
other respects;

(4) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(5) engage in conduct that is prejudicial to the administration of justice. In relation thereto, alawyer shall not engage
in adverse discriminatory treatment of litigants, jurors, witnesses, lawyers, and others, based on race, sex, religion, or
national origin. This subsection does not preclude | egitimate advocacy when these or similar factors are issuesin the
proceeding;

(6) state or imply an ability to influence improperly any tribunal, legislative body, government agency or official;

(7) assist ajudge or judicial officer in conduct that the lawyer knows is aviolation of the Code of Judicial Conduct;
(8) avoid in bad faith the repayment of an education loan guaranteed by the lllinois Student Assistance Commission
or other governmental entity. The lawful discharge of an educational |oan in a bankruptcy proceeding shall not
constitute bad faith under thisrule, but the discharge shall not preclude areview of the attorney's conduct to
determine if it constitutes bad faith; or

(9)(A) violate a Federal, State or local statute or ordinances that prohibits discrimination based on race, sex, religion,
national origin, disability, age, sexual orientation or socioeconomic status by conduct that reflects adversely on the
lawyer's fitness as alawyer. Whether a discriminatory act reflects adversely on alawyer's fitness as alawyer shall be
determined after consideration of all the circumstances, including (1) the seriousness of the act, (2) whether the
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lawyer knew that it was prohibited by statute or ordinance, (3) whether it was part of a pattern of prohibited conduct,
and (4) whether it was committed in connection with the lawyer's professional activities.

(B) No complaint of professional misconduct based on an unlawfully discriminatory act, pursuant to paragraph
(9)(A) of thisrule, may be brought until a court or administrative agency of competent jurisdiction has found that the
lawyer has engaged in an unlawfully discriminatory act, and that the determination of the court or administrative
agency has become final and enforceable and theright of judicial review of the determination has been exhausted.

(b) A lawyer who holds public office shall not:

(1) use that office to obtain, or attempt to obtain, a special advantage in alegislative matter for aclient under
circumstances where the lawyer knows or reasonably should know that such action is not in the public interest;
(2) usethat office to influence, or attempt to influence, atribunal to act in favor of aclient; or

(3) represent any client, including amunicipal corporation or other public body, in the promotion or defeat of
legislative or other proposals pending before the public body of which such lawyer isamember or by which such
lawyer is employed.

(c) A lawyer who holds public office may accept political campaign contributions as permitted by law.

7. SeeRule 8.4, par. (8)(4) and (8)(5).

8. The Technical Appendix contains tables which display the cases reversed and document the
principa cause of the reversd.

9. There have been anumber of instances in which conduct of the prosecutor was acknowledged by
the court to be improper, but not reversible. See People v. Moss, 2001 WL 1243642 (2001)(Specid
concurrence of Justice McMorrow); People v. Hooper, 172 111. 2d 64, 82-3 (1996); People v.
Caballero, 126 1I. 2d 248, 271-2 (1989).

10. Under Srickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984), the Supreme Court
uses atwo prong test to assess whether defense counsel rendered conduct which is congtitutionaly
deficient. That test involves and assessment as to whether the defense counsel’ s conduct fell below an
object standard of care, and second, whether the conduct resulted in prejudice to the defendant.
Clams of ineffective assstance of counsd may be disposed of by giving congderation firgt to the
question of whether there has been prgjudice to the defendant, thus never specifically addressing the
question of whether, and to what degree, defense counsel’ s conduct has been below par. People v.
Evans, 186 I1l. 2d 83, 708 N.E. 2d 1158 (1999).

11. See People v. Moss, October 21, 2001 (2001 WI 1243642). Although a mgority of the Court
upheld the convictions and sentence, Justice McMorrow was sharply critical of the conduct of the
prosecutors in the case and expressed her dissatisfaction with the result athough she did vote to affirm.
Jugtice Freeman, who dissented from the decison, expressed in some detall his frustration with conduct
by prosecutorsin the case, whose behavior he felt inappropriate.

12. See Peoplev. Blue, 189 111. 2d 99 (2000) . Although the basis for the reversal was the conduct of
the prosecutors, the Court did not hesitate to point out the unprofessional behavior of the defense
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counsel. 1891Il. 2d at 141-2.
13. Complete copies of the research reports are contained in the Technica Appendix to this Report.

14. Thisresearch report was published by the Illinois Crimind Jugtice Information Authority in June of
2000. The Chicago Women's Health Risk Sudy is available from the Authority’ s website
(www.icjiadateil.us).

15. See: Victim Qurvivor Issues Report, December 6, p. 3; p. 7.

16. The report suggests that security related needs may be the most important to victims immediatey
following the incident, whereas emotiond support may be more important severa months after the
event. Id. at p. 4.

17. 1d., p. 5, 7 and 13.
18. 1d., p. 8-10.
19. 1d., p. 15.

20. On average, Illinois has experienced anywhere from 800 to 1000 murders per year, Statewide,
during the last twenty years.

21. There are efforts to report on desth sentences, but information is scattered and incomplete. The
Adminigrative Office of the Illinois Courts reports annudly on desth sentences imposed in the Sate, but
does not publish additiond information about the cases themsdaves. The Department of Corrections
maintains information about defendants who are sentenced to degth, but does not collect information
relating to homicide victims. Victim datais collected by police agencies, but often is not reported in any
reliable way in connection with the ultimate outcome of the case. Asareault, attempting to locate clear
information which would permit an analyssof deeth sentencing decisonsis problematic.

22. Provided confidentidly by the Illinois Department of Corrections.

23. Victim data was obtained through use of the Chicago Homicide Victim's Database, maintained by
the lllinois Crimind Justice Information Authority, and through a search of state and loca recordsto
collect demographic information about homicide victims from areas in the date outside of Chicago.

24. Theresearch team used a cdlassfication sysem that isin dready in usein lllinois, developed by the
lllinois Crimina Justice Information Authority. 1llinois has 102 counties, and there are vast differences
in population makeup and dengty in the various counties throughout Illinois. The neutrd criteria used
by the Authority to classify counties defines four categories: Cook County (where Chicago is located),
which duetoitsSzeisits own class, the Collar counties, which are more or less urbanized counties
contiguous to Cook County; Urban Counties, which are counties which lie in ametropolitan satistical
area, and Rural Counties.
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25. A full copy of the find report is contained in the Technical Appendix to this Report.

26. SeeVictimand Survivor Issuesin Homicide Cases. Focus Group Report, lllinois Crimind
Judtice Information Authority, February 19, 2002.

27. Dataisnot available, nor does the present study attempt to assess, the degree to which minorities
may enter the crimind justice system in grester proportions than whites.

28. The authors discuss, a some length, the only other academic study of sentencing outcomes, which
was completed by Gross & Mauro. That study covered 1977-1980. Researchers found that
gpproximately 1.4% of homicidesin Illinois resulted in a death sentence, as compared to 3.7% in
Georgiaand FHorida. The study by Drs. Pierce and Radelet found that in the subset of data for which
al datawas complete (some 4,182 cases) there were only 76 death sentences, or something less than
2% statewide. See: Race, Region and Death Sentencing in Illinais, p. 1, 9.

29. In Chapter 1 of this Report, the Commisson’sreview of the reversd rate in Illinois death pendty
casesisdiscussed. The Commission's review suggests that more than haf of [llinois degth pendlty
cases are reversed at some point in the process. Other studies have suggested a similar reversal rate for
Illinois. A ColumbiaLaw Universty Study released on February 11, 2002 reported areversd rate for
[llinois death pendty cases of 62%. See: A Broken System, Part I11: Why Thereis So Much Error
in Capital Cases, and What Can Be Done About it, James Liebman (Columbia Law School) and
others; February 11, 2002, Appendices, Illinois p. A-14. A complete copy of the report and its
gppendices can befound a:  http://www.law.columbia.edw/

brokensystem?2.

30. Race, Region and Death Sentencing in Illinais, p. 22-24.

31. Philip J. Cook, Donna B. Sawson “The Costs of Processing Murder Casesin North Caroling,”
The Terry Sanford Ingtitute of Public Policy, Duke University, May 1993.

32. 1d., p. 3, 97.

33. See“Federd Degth Penalty Cases: Recommendations Concerning the Cost and Qudity of
Defense Representation,” prepared by the Subcommittee on Federal Death Pendlty Cases, Committee
on Defender Services, Judicia Conference of the United States, May 1998. A copy of the report is
available at www.uscourts.gov/dpendlty.

34. 1d., Section | A 2. of the report.
35. The Indiana Study has been ongoing during 2001 and afind report is expected in early 2002.

36. Details regarding the study methodology and measures used to identify costs are contained in the
report of the Crimina Law Study Commission, expected to be released early in 2002.
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37. Thisincluded consideration of the increased hedlth care costs to the Department of Corrections for
aging offenders.

38. Details regarding study methodology and caculation of cogts are contained in the report of the
Crimina Law Study Commission, expected to be released early in 2002.

39. Katherine Baicker, “The Budgetary Repercussions of Capital Convictions,” Working Paper 8382,
Nationa Bureau of Economic Research, Cambridge MA (July 2001) (available at
www.nber.org/papersw8382 , see p. 18.

40. “Counties Struggle With High Cost of Prosecuting Death-Pendty Cases” Wall Street Journd,
January 9, 2002.
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Conclusion

Commission members believe that the recommendations presented in this report will sgnificantly
improve the fairness and accuracy of the Illinois death pendty system, and substantialy improve the
quality of justicein Illinois capital cases. After two years of concentrated study and discussion, all
Commission members were left with the firm belief that the death pendty processitsdlf isincredibly
complex, and that there are few easy answers. The Commission was unanimous in the belief that no
system, given human nature and frailties, could ever be devised or congtructed that would work
perfectly and guarantee absolutely that no innocent person is ever again sentenced to degth.

Throughout its process, however, members aso discovered that despite the complex and difficult issues
presented, the Commission was able to engage fully in discussion of topics that ordinarily engender
contentious debate. As aresult, Commisson members believe that serious and reasoned discussion of
thistopic is both possible and beneficid. It isthe hope of Commission members that |eaders throughout
government, as well as members of the public, will engage in that serious and reasoned debate over
what is one of the most important public policy issues facing our Sate and our nation.

This Report contains many recommendations for very specific improvements to the capital punishment
systemin lllinois. While specific improvements are generdly discussed in terms that would suggest
prospective application only, there may be circumstances in which gpplication of these suggested
reforms might be made in more immediate fashion. The Commission has not made any specific
recommendation with respect to the retroactive application of its recommendations as it was impossible
to predict which proposas or combination of proposas may actualy be adopted and when they might
take effect. The many possible permutations and the interrelationship of the recommendations made it
extreordinarily difficult to address the issue of retroactivity in more than an abstract way. The
Commission certainly believes that retroactivity is a question that should be specificaly addressed by
the legidature when considering the adoption of any of the recommended reforms.

Moreover, recent opinions of the Illinois Supreme Court suggest that the Court itsdlf is struggling with
the issue of whether, and to what extent, its own new rules might be applied retroactively. See People
v. Hickey, 2001 WL 1137273 (September 27, 2001). Retroactive application of reformsisa
complex issue in and of itsdf, and not one that admits of easy resolution.  Although the Commission has
not made a specific recommendation with respect to the application of its recommendations to pending
cases, Commission members believe the Governor should give consideration to the proposed reforms
when congdering clemency applicationsin capita cases. If changes in the present system are required
to ensure its fairness and accuracy, it is entirely appropriate to consgder how those changes might have
made a difference to defendants when reaching determinations about whether or not a desth sentence
should be upheld on the merits or whether mercy should be extended in light of al the circumstances.
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EXECUTIVE ORDER CREATING

THE GOVERNOR’S COMMISSION ON CAPITAL
PUNISHMENT

NUMBER 4 (2000)

WHEREAS, I am charged with the constitutional responsibility for the faithful
execution of the laws of this great State and I have supported laws and programs
to assist the police, prosecutors and the courts in fairly enforcing those laws; and

WHEREAS, I have been a strong proponent of strict criminal penalties, victim
rights and the protection of all the people of Illinois; and

WHEREAS, the dual aim of our criminal justice system and the rule of law is to
ensure that the guilty shall not escape or the innocent suffer; and

WHEREAS, the death penalty is a legal form of punishment supported by the
citizenry and I have long supported the imposition of such punishment as a proper
societal response for the most vicious and heinous of crimes; and

WHEREAS, since the reestablishment of the death penalty in Illinois in 1977,
there have been persistent problems in the administration of the death penalty as
illustrated by the thirteen individuals on death row who have had their death
sentences and convictions vacated by the courts; and

WHEREAS, the number of death sentences and criminal convictions being
vacated or overturned has raised serious concerns with respect to the process by
which the death penalty is imposed; and

WHEREAS, based on this experience, we should conduct a thorough review of
the death penalty process because the ultimate outcome is irreversible; and

WHEREAS, the people of the State of Illinois must have full and complete
confidence that when the death penalty is imposed and final appeals of that
sentence are completed, the guilt of the defendant has been justly, fairly,
thoroughly and accurately established; and

WHEREAS, in discharging my constitutional obligations with respect to the
death penalty, I have the awesome responsibility, and last opportunity, to review a
death penalty case before the sentence is carried out to ensure the fairness of the
adjudicative process, the factual guilt of the defendant and the appropriateness of
the sentence;

THEREFORE, I, George H. Ryan, order the following:



I. CREATION
There shall be established the Governor’s Commission on Capital Punishment.

II. PURPOSE
The duties of the Commission shall be:

A. To study and review the administration of the capital punishment
process in Illinois to determine why that process has failed in the past,
resulting in the imposition of death sentences upon innocent people.

B. To examine ways of providing safeguards and making improvements in
the way law enforcement and the criminal justice system carry out their
responsibilities in the death penalty process--from investigation through
trial, judicial appeal and executive review.

C. To consider, among other things, the ultimate findings and final
recommendations of the House Death Penalty Task Force and the Special
Supreme Court Committee on Capital Cases and determine the effect these
recommendations may have on the capital punishment process.

D. To make any recommendations and proposals designed to further
ensure the application and administration of the death penalty in Illinois is
just, fair and accurate.

III. MEMBERSHIP

A. The Commission shall consist of a Chairperson, two Co-Chairpersons
and 11 additional members, including an Executive Director, all appointed
by the Governor.

B. Members shall serve without compensation, but may be reimbursed for
expenses.

C. The Commission shall be provided assistance and necessary staff
support services by the Office of the Governor and the agencies of state
government involved in the issues to be addressed by it.

IV. REPORT

The Commission, upon concluding its examination and analysis of the
capital punishment process, shall submit to the Governor a written report
detailing its findings and providing comprehensive advice and
recommendations to the Governor that will further ensure the
administration of capital punishment in the State of Illinois will be fair and
accurate.

V. EFFECT AND EFFECTIVE DATE

This Executive Order is not intended to, does not, and may not be relied
upon to create, expand or abridge any privileges, benefits, remedies,
immunities or rights, substantive or procedural, in any matter



administrative, civil or criminal. This Order may not be used as evidence,
findings or otherwise in any future or pending matter relating to capital
litigation. No limitations are hereby placed on the lawful investigative and
prosecutorial prerogatives of any office of government (state, county or
local).

This Executive Order Number 4 (2000) shall be effective upon filing with the
Secretary of State.

May 4, 2000



PART B. OFFENSES DIRECTED AGAINST THE PERSON
ARTICLE 9. HOMICIDE (720 ILCS 5/9-1)

Sec. 9-1. First degree Murder - Death penalties - Exceptions - Separate Hearings -
Proof - Findings - Appellate procedures - Reversals. (a) A person who kills an
individual without lawful justification commits first degree murder if, in
performing the acts which cause the death: (1) he either intends to kill or do great
bodily harm to that individual or another, or knows that such acts will cause death
to that individual or another; or (2) he knows that such acts create a strong
probability of death or great bodily harm to that individual or another; or (3) he is
attempting or committing a forcible felony other than second degree murder.

(b) Aggravating Factors. A defendant who at the time of the commission of the
offense has attained the age of 18 or more and who has been found guilty of first
degree murder may be sentenced to death if:
(1) the murdered individual was a peace officer or fireman killed in the course of
performing his official duties, to prevent the performance of his official duties, or
in retaliation for performing his official duties, and the defendant knew or should
have known that the murdered individual was a peace officer or fireman; or
(2) the murdered individual was an employee of an institution or facility of the
Department of Corrections, or any similar local correctional agency, killed in the
course of performing his official duties, to prevent the performance of his official
duties, or in retaliation for performing his official duties, or the murdered
individual was an inmate at such institution or facility and was killed on the
grounds thereof, or the murdered individual was otherwise present in such
institution or facility with the knowledge and approval of the chief administrative
officer thereof; or
(3) the defendant has been convicted of murdering two or more individuals under
subsection (a) of this Section or under any law of the United States or of any state
which is substantially similar to subsection (a) of this Section regardless of
whether the deaths occurred as the result of the same act or of several related or
unrelated acts so long as the deaths were the result of either an intent to kill more
than one person or of separate acts which the defendant knew would cause death
or create a strong probability of death or great bodily harm to the murdered
individual or another; or
(4) the murdered individual was killed as a result of the hijacking of an airplane,
train, ship, bus or other public conveyance; or
(5) the defendant committed the murder pursuant to a contract, agreement or
understanding by which he was to receive money or anything of value in return
for committing the murder or procured another to commit the murder for money
or anything of value; or
(6) the murdered individual was killed in the course of another felony if:

(a) the murdered individual:

(1) was actually killed by the defendant, or (ii) received physical
injuries personally inflicted by the defendant substantially
contemporaneously with physical injuries caused by one or more persons



for whose conduct the defendant is legally accountable under Section 5-2
of this Code, and the physical injuries inflicted by either the defendant or
the other person or persons for whose conduct he is legally accountable
caused the death of the murdered individual; and

(b) in performing the acts which caused the death of the murdered
individual or which resulted in physical injuries personally inflicted by the
defendant on the murdered individual under the circumstances of
subdivision (ii) of subparagraph (a) of paragraph (6) of subsection (b) of
this Section, the defendant acted with the intent to kill the murdered
individual or with the knowledge that his acts created a strong probability
of death or great bodily harm to the murdered individual or another; and
(c) the other felony was one of the following: armed robbery, armed
violence, robbery, predatory criminal sexual assault of a child, aggravated
criminal sexual assault, aggravated kidnapping, aggravated vehicular
hijacking, forcible detention, arson, aggravated arson, aggravated stalking,
burglary, residential burglary, home invasion, calculated criminal drug
conspiracy as defined in Section 405 of the Illinois Controlled Substances
Act, streetgang criminal drug conspiracy as defined in Section 405.2 of the
Illinois Controlled Substances Act, or the attempt to commit any of the
felonies listed in this subsection (c); or

(7) the murdered individual was under 12 years of age and the death resulted from
exceptionally brutal or heinous behavior indicative of wanton cruelty; or

(8) the defendant committed the murder with intent to prevent the murdered
individual from testifying in any criminal prosecution or giving material
assistance to the State in any investigation or prosecution, either against the
defendant or another; or the defendant committed the murder because the
murdered individual was a witness in any prosecution or gave material assistance
to the State in any investigation or prosecution, either against the defendant or
another; or

(9) the defendant, while committing an offense punishable under Sections 401,
401.1, 401.2, 405, 405.2, 407 or 407.1 or subsection (b) of Section 404 of the
[llinois Controlled Substances Act, or while engaged in a conspiracy or
solicitation to commit such offense, intentionally killed an individual or
counseled, commanded, induced, procured or caused the intentional killing of the
murdered individual; or

(10) the defendant was incarcerated in an institution or facility of the Department
of Corrections at the time of the murder, and while committing an offense
punishable as a felony under Illinois law, or while engaged in a conspiracy or
solicitation to commit such offense, intentionally killed an individual or
counseled, commanded, induced, procured or caused the intentional killing of the
murdered individual; or

(11) the murder was committed in a cold, calculated and premeditated manner
pursuant to a preconceived plan, scheme or design to take a human life by
unlawful means, and the conduct of the defendant created a reasonable
expectation that the death of a human being would result therefrom; or



(12) the murdered individual was an emergency medical technician - ambulance,
emergency medical technician - intermediate, emergency medical technician -
paramedic, ambulance driver, or other medical assistance or first aid personnel,
employed by a municipality or other governmental unit, killed in the course of
performing his official duties, to prevent the performance of his official duties, or
in retaliation for performing his official duties, and the defendant knew or should
have known that the murdered individual was an emergency medical technician -
ambulance, emergency medical technician - intermediate, emergency medical
technician - paramedic, ambulance driver, or other medical assistance or first aid
personnel; or (13) the defendant was a principal administrator, organizer, or
leader of a calculated criminal drug conspiracy consisting of a hierarchical
position of authority superior to that of all other members of the conspiracy, and
the defendant counseled, commanded, induced, procured, or caused the
intentional killing of the murdered person; or

(14) the murder was intentional and involved the infliction of torture. For the
purpose of this Section torture means the infliction of or subjection to extreme
physical pain, motivated by an intent to increase or prolong the pain, suffering or
agony of the victim; or

(15) the murder was committed as a result of the intentional discharge of a
firearm by the defendant from a motor vehicle and the victim was not present
within the motor vehicle; or

(16) the murdered individual was 60 years of age or older and the death resulted
from exceptionally brutal or heinous behavior indicative of wanton cruelty; or
(17) the murdered individual was a disabled person and the defendant knew or
should have known that the murdered individual was disabled. For purposes of
this paragraph (17), "disabled person" means a person who suffers from a
permanent physical or mental impairment resulting from disease, an injury, a
functional disorder, or a congenital condition that renders the person incapable of
adequately providing for his or her own health or personal care; or

(18) the murder was committed by reason of any person's activity as a community
policing volunteer or to prevent any person from engaging in activity as a
community policing volunteer; or

(19) the murdered individual was subject to an order of protection and the murder
was committed by a person against whom the same order of protection was issued
under the Illinois Domestic Violence Act of 1986; or

(20) the murdered individual was known by the defendant to be a teacher or other
person employed in any school and the teacher or other employee is upon the
grounds of a school or grounds adjacent to a school, or is in any part of a building
used for school purposes.

(c) Consideration of factors in Aggravation and Mitigation. The court shall
consider, or shall instruct the jury to consider any aggravating and any mitigating
factors which are relevant to the imposition of the death penalty. Aggravating
factors may include but need not be limited to those factors set forth in subsection
(b). Mitigating factors may include but need not be limited to the following: (1)
the defendant has no significant history of prior criminal activity; (2) the murder



was committed while the defendant was under the influence of extreme mental or
emotional disturbance, although not such as to constitute a defense to prosecution;
(3) the murdered individual was a participant in the defendant's homicidal
conduct or consented to the homicidal act; (4) the defendant acted under the
compulsion of threat or menace of the imminent infliction of death or great bodily
harm; (5) the defendant was not personally present during commission of the act
or acts causing death.

(d) Separate sentencing hearing. Where requested by the State, the court shall
conduct a separate sentencing proceeding to determine the existence of factors set
forth in subsection (b) and to consider any aggravating or mitigating factors as
indicated in subsection (c). The proceeding shall be conducted: (1) before the jury
that determined the defendant's guilt; or (2) before a jury impanelled for the
purpose of the proceeding if: A. the defendant was convicted upon a plea of
guilty; or B. the defendant was convicted after a trial before the court sitting
without a jury; or C. the court for good cause shown discharges the jury that
determined the defendant's guilt; or (3) before the court alone if the defendant
waives a jury for the separate proceeding.

(e) Evidence and Argument. During the proceeding any information relevant to
any of the factors set forth in subsection (b) may be presented by either the State
or the defendant under the rules governing the admission of evidence at criminal
trials. Any information relevant to any additional aggravating factors or any
mitigating factors indicated in subsection (c) may be presented by the State or
defendant regardless of its admissibility under the rules governing the admission
of evidence at criminal trials. The State and the defendant shall be given fair
opportunity to rebut any information received at the hearing.

(f) Proof. The burden of proof of establishing the existence of any of the factors
set forth in subsection (b) is on the State and shall not be satisfied unless
established beyond a reasonable doubt.

(g) Procedure - Jury. If at the separate sentencing proceeding the jury finds that
none of the factors set forth in subsection (b) exists, the court shall sentence the
defendant to a term of imprisonment under Chapter V of the Unified Code of
Corrections. If there is a unanimous finding by the jury that one or more of the
factors set forth in subsection (b) exist, the jury shall consider aggravating and
mitigating factors as instructed by the court and shall determine whether the
sentence of death shall be imposed. If the jury determines unanimously that there
are no mitigating factors sufficient to preclude the imposition of the death
sentence, the court shall sentence the defendant to death. Unless the jury
unanimously finds that there are no mitigating factors sufficient to preclude the
imposition of the death sentence the court shall sentence the defendant to a term
of imprisonment under Chapter V of the Unified Code of Corrections.

(h) Procedure - No Jury. In a proceeding before the court alone, if the court finds



that none of the factors found in subsection (b) exists, the court shall sentence the
defendant to a term of imprisonment under Chapter V of the Unified Code of
Corrections. If the Court determines that one or more of the factors set forth in
subsection (b) exists, the Court shall consider any aggravating and mitigating
factors as indicated in subsection (¢). If the Court determines that there are no
mitigating factors sufficient to preclude the imposition of the death sentence, the
Court shall sentence the defendant to death. Unless the court finds that there are
no mitigating factors sufficient to preclude the imposition of the sentence of
death, the court shall sentence the defendant to a term of imprisonment under
Chapter V of the Unified Code of Corrections.

(1) Appellate Procedure. The conviction and sentence of death shall be subject to
automatic review by the Supreme Court. Such review shall be in accordance with
rules promulgated by the Supreme Court.

(j) Disposition of reversed death sentence. In the event that the death penalty in
this Act is held to be unconstitutional by the Supreme Court of the United States
or of the State of Illinois, any person convicted of first degree murder shall be
sentenced by the court to a term of imprisonment under Chapter V of the Unified
Code of Corrections. In the event that any death sentence pursuant to the
sentencing provisions of this Section is declared unconstitutional by the Supreme
Court of the United States or of the State of Illinois, the court having jurisdiction
over a person previously sentenced to death shall cause the defendant to be
brought before the court, and the court shall sentence the defendant to a term of
imprisonment under Chapter V of the Unified Code of Corrections. (Source: P.A.
90-213, eff. 1-1-98; 90-651, eff. 1-1-99; 90-668, eff. 1-1-99; 91-357, eff. 7-29-99;
91-434, eff. 1-1-00.) (720 ILCS 5/9-1.2)



ILLINOIS DEATH PENALTY STATUTE
LEGISLATIVE HISTORY OF ELIGIBILITY FACTORS THROUGH 2001

Victim was peace officer or
firemen.

6/21/77 P.A. 80-26

[Amended 1/1/93 P.A. 87-921

2 Victim was employee of DOC.  6/21/77 P.A. 80-26 (Amended 1/1/93 P.A. 87-921
3 Defendant murdered 2 or more  (6/21/77 P.A. 80-26 [Amended 1/1/88 P.A. 85-404
people.
4 Victim was murdered as a result [6/21/77 P.A. 80-26
of a hijacking.

The defendant was hired by
someone to kill the victim.

6/21/77 P.A. 80-26

Victim was murdered in the
course of another felony.

6/21/77 P.A. 80-26

Armed Robbery 6/21/77 P.A. 80-26

Armed Violence 12/15/94 P.A. 88-677

Robbery 6/21/77 P.A. 80-26

Rape 6/21/77 P.A. 80-26 Deleted 7/1/84 P.A. 83-1067

Deviate Sexual Assault

6/21/77 P.A. 80-26

\Deleted 7/1/84 P.A. 83-1067

Predatory Criminal Sexual
Assault of a Child

12/13/95 P.A. 89-428

(Amended 5/29/96 P.A. 89-462

Aggravated Criminal Sexual
Assault

7/1/84 P.A. 83-1067

Aggravated Kidnapping

6/21/77 P.A. 80-26

Aggravated Vehicular Hijacking

7/1/95 P.A. 88-678

Forcible Detention

6/21/77 P.A. 80-26

Arson 6/21/77 P.A. 80-26

Aggravated Arson 12/15/82 P.A. 82-1025

Aggravated Stalking 7/1/95 P.A. 88-678

Burglary 6/21/77 P.A. 80-26

Indecent Liberties with a Child  [6/21/77 P.A. 80-26 Deleted 7/1/84 P.A. 83-1067
Residential Burglary 7/1/90 P.A. 86-1012

Home Invasion

12/15/82 P.A. 82-1025

Calculated Criminal Drug
Conspiracy

9/7/89 P.A. 86-834

Streetgang Criminal Drug
Conspiracy

6/27/96 P.A. 89-498

Attempt to commit any of these
crimes

12/15/82 P.A. 82-1025

Victim was witness in any
criminal prosecution.

6/21/77 P.A. 80-26

(Amended 12/15/82 P.A. 82-1025

Victim was under 12 years of age.

7/1/82 P.A. 82-677

(Amended 12/15/82 P.A. 82-1025

Murder was drug crime related.

1/1/90 P.A. 86-806

10*

Defendant was incarcerated at
IDOC and murdered while in the
course of another felony.

1/1/92 P.A. 87-525

11*

Murder was premeditated.

9/7/89 P.A. 86-834

12

Victim was an emergency medical
technician.

1/1/93 P.A. 87-921

(Amended 1/1/94 P.A. 88-433

13

Defendant was a drug conspiracy

1/1/94 P.A. 88-176




leader and commanded the
murder of victim.

14 Murder was intentional and 1/1/94 P.A. 88-176
tortuous.

15 Murder was a drive by shooting. |7/1/95 P.A. 88-678

16 Victim was 60 years of age or 1/1/98 P.A. 90-213
older.

17 Victim was a disabled person and (//1/98 P.A. 90-213
defendant knew of the disability.

18 Victim was a community policing |1/1/99 P.A. 90-651
volunteer.

19 Victim was under an order of 1/1/99 P.A. 90-668
protection and the defendant was
also named in the same order of
protection.

20 Victim was known to defendant |7/1/00 P.A. 91-434
as a teacher or other school
personnel and was upon school
grounds at time of murder.

* Although enacted after the eligibility factor for premeditated murder, the factor pertaining to committing
a murder while incarcerated in DOC was numbered as eligibility factor 10, and premeditated murder was
renumbered as eligibility factor 11. This table conforms to the current numbering system.



STATE STATUTES QUALIFYING CRIMES FOR THE DEATH PENALTY
AGGRAVATING FACTORS/MITIGATING FACTORS

Alabama

Capital offenses: 13A-5-40, Code of Alabama
Aggravating circumstances: 13A-5-49
Mitigating circumstances: 13A-5-51

Also: 13A-5-52

Arizona

Capital offense: first degree murder: A.R.S. §13-1105
Aggravating factors: 13-703 F
Mitigating factors: 13-703 G

Arkansas

Capital Murder: A.C.A § 5-10-101
Agoravating factors: 5-4-604
Mitigating factors: 5-4-605

California

First degree murder: Ann.Cal. Penal Code § 189
Special circumstances: 190.2 and 190.3

Colorado

Capital Offense: first degree murder C.R.S.A. § 18-3-102
Mitigating factors: 16-11-103
Aggravating factors: 16-11-103

Connecticut

Capital felony: C.G.S.A. § 53a-54b
Aggravating factors: 53a-46a
Mitigating factors: 53a-46a

Delaware

Murder in first degree: 11 Del. Code § 636
Aggravating factors: 11 Del.Code § 4209 (e)
Mitigating factors: 11 Del.Code § 4209 (e)




STATE STATUTES QUALIFYING CRIMES FOR THE DEATH PENALTY
AGGRAVATING FACTORS/MITIGATING FACTORS

Florida

First degree murder: F.S.A. § 782.04 (1) (a)

Aggravating Circumstances: 921.141 (5)

Mitigating circumstances: 921.141(6)

(separate aggravating and mitigating factors for capital drug trafficking)

Georgia

Murder, felony murder: Code § 16-5-1
Aggravating circumstances: 17-10-30
Mitigating factors: 17-10-30

Idaho

First degree murder: 1.C. § 18-4001,03,04 and 19-2515 (d)
Aggravating factors: 19-2515 (h)
Mitigating factors: 19-2515 (h)

Illinois

First degree murder: 720 ILCS 5/9-1
Aggravating factors: 720 ILCS 5/9-1 (b)
Mitigating factors: 720 ILCS 5/9-1 (b)

Indiana

Murder: IC § 35-42-1-1
Aggravating circumstances: 2-9 (b)
Mitigating circumstances: 2-9 (c.)

Kansas

Capital murder: K.S.A. § 21-3439
Aggravating circumstances: 21-4625
Mitigating factors: 21-4626




STATE STATUTES QUALIFYING CRIMES FOR THE DEATH PENALTY
AGGRAVATING FACTORS/MITIGATING FACTORS

Kentucky

Murder: KRS § 507.020
Aggravating circumstances: 532-025 (2) (a)
Mitigating circumstances: 532-025 (b)

Louisiana

First degree murder: LSA-RS § 14:30
Aggravating circumstances: La.C.Cr.P. Art. 905.4 1.
Mitigating circumstances: La. C.Cr.P. Art. 905.5 (a)

Maryland

First degree murder: Code 1957, Art. 27 § 407, 408, 409, 412
Aggravating circumstances: (413(d))
Mitigating circumstances: (413(g))

Mississippi

Capital Murder: Miss. Code An. § 97-3-19 and 97-3-21
Aggravating circumstances: 97-3-21 (5)
Mitigating circumstances: 97-3-21 (6)

Missouri

Murder in the first degree: V.A.M.S. § 565.020
Aggravating circumstances: 565.032
Mitigating circumstances: 565.032

Montana

Deliberate homicide: M.C.A. § 45-5-102
Aggravating circumstances: 46-18-303
Mitigating circumstances: 48-18-304

Nebraska

Murder in first degree: Neb.Rev.Stats. § 28-303
Aggravating circumstances: 29-2523
Mitigating circumstances: 29-2523




STATE STATUTES QUALIFYING CRIMES FOR THE DEATH PENALTY
AGGRAVATING FACTORS/MITIGATING FACTORS

Nevada

First degree murder: N.R.S. § 200.030
Aggravating circumstances: 200.033
Mitigating circumstances: 200.035

New Hampshire

Capital murder: N.H. Rev. Stat. § 630:1
Aggravating factors: 630:5 VII
Mitigating factors: 630:5 VI

New Jersey

Intentional Murder: N.J.S.A. § 2C11-3(c)
Aggravating factors: 2C:11-3 (¢)
Mitigating factors: 2C:11-3 (¢)(5)

New Mexico

First degree murder: N.M.S.A. § 30-2-1
Aggravating circumstances: 31-20A-5
Mitigating circumstances: 31-20A-6

New York

First degree murder: New York Penal Law 125.27
Aggravating factors: NY Crim Pro § 400.27 and 400.27, 7
Mitigating factors: 400.27, 9

North Carolina

First degree murder: N.C.G.S.A. § 14-17
Aggravating circumstances: 15A-2000(¢)
Mitigating circumstances: 15A-2000(f)

Ohio

Aggravated murder: R.C. § 2903.01
Aggravating circumstances: 2929.04
Mitigating circumstances: 2929.04(b)




STATE STATUTES QUALIFYING CRIMES FOR THE DEATH PENALTY
AGGRAVATING FACTORS/MITIGATING FACTORS

Oklahoma

First degree murder: 21 Okl.St.Ann. § 701.7
Aggravating circumstances: 21-701.12
Mitigating circumstances: OUJI-CR-4-78

Oregon

Criminal homicide: ORS 163.115
Aggravated murder: 163.150 (1) (b)
Mitigating circumstances: 163.150 (1)(c)

Pennsylvania

First degree murder: 18 Pa.C.S.A. 1102
Aggravating circumstances: 42 Pa.C.S.A. Sec. 9711
Mitigating circumstances: 42 Pa.C.S.A. Sec. 9711 (e)

South Carolina

Murder: Code 1976 § 16-3-10 and 16-3-20
Aggravating circumstances: 16-3-20 (¢ )
Mitigating circumstances: 16-3-20 (b)

South Dakota

First degree murder: SDCL § 22-16-4
Aggravating circumstances: 23A-27A-1
Mitigating circumstances: 23A-27A-1

Tennessee

First degree murder: T.C.A. § 39-13-202
Aggravating factors: 39-13-204(i.)
Mitigating factors: 39-13-204(j.)

Texas

Capital murder: V.T.C.A., Penal Code, § 19.03
Mitigating factors: Vernon’s Ann. Texas C.C.P. Art. 37.071(d)(1)




STATE STATUTES QUALIFYING CRIMES FOR THE DEATH PENALTY
AGGRAVATING FACTORS/MITIGATING FACTORS

Utah

Aggravated Murder: U.C.A. § 76-5-202
Mitigating circumstances: 76-3-207 (3)

Virginia

Capital murder: Va. Code Ann. § 18.2-31
Aggravating factors: 19.2-264.2
Mitigating factors: 19.2-264.4

Washington

Aggravated first degree murder: RCW § 10.95.020
Factors on leniency: RCW 10.95.070

Wyoming

Murder in the first degree: W.S. 1977 § 6-2-101
Aggravating circumstances: 6-2-102 (h)
Mitigating circumstances: 6-2-102 (j)




Summary Table 1.
Reversals in Illinois Death penalty cases

Information in this summary table is drawn from data contained in Table 15 of the Technical
Appendix to this report.

Number of reversals: There were 152 cases in which a reversal occurred at some point in the case
prior to December 31, 2001." Of those reversals there were 5 cases in which a federal district court
granted a petition for relief by a defendant, thus effectively reversing the defendant’s sentence, but
the order of the district court was reversed by the 7" Circuit. Those five cases have been excluded
from this analysis. There were also 3 cases in which a trial court acting on a post-conviction
petition ordered a new proceeding which resulted in relief from a death sentence. Those cases have
also been excluded from this analysis, since there is no Supreme Court opinion which would
identify the basis for the reversal. After these exclusions, a total of 144 cases remain.

Percentage
Number of reversed cases in which Trial Court

errors played a role: 63 44%

Number of reversed cases in which Prosecutor
error played a role: 38 26%

Number of reversed cases in which Defense
Counsel error played a role: 30 21%

Number of reversed cases in which a legal
issue played a role in reversal 25 17%

Number of reversed cases in which the death

sentence was found excessive: 5 3%

Note: numbers do not add to 100% because in some cases there was more than one primary reason
for reversal.

" These calculations exclude the cases involving defendants Bracey, Collins and Madej, whose cases involved reversals
occurring after 12/31/02.



Summary Table 2.
Resentencings in Illinois Death penalty cases

Information in this table is drawn from data contained in Table 15 of the Technical Appendix to
this report.

Total number of cases reversed: 144

Percentage
Number of cases in which a defendant was
resentenced to life or a term of prison greater
than 60 years: 55 38%

Number of cases in which a defendant was
resentenced to death: 36 25%



Summary Table 3.
Eligibility factors in Illinois Death penalty cases
with reported decisions from the Illinois Supreme Court

Information in this table is drawn from data contained in Table 8 of the Technical Appendix to this
report.

Total number of cases in the sample: 263

Elgibility factor Number of cases Percentage
(b)(3) Multiple murder 122 46%
(b)(6) Course of a felony 157 59.6%
(b)(3) and (b)(6) combined 44 17%
(b)(1) Police officer 13 5%
(b)(2) Correctional Officer, inmate 12 4.5%
(b)(5) Contract murder 10 3.8%
(b)(7) Child under 12, brutal & heinous 27 10.6%
(b)(8) Witness 6 2.3%
(b)(11) Premeditated 16 6.1%

Note: numbers do not add to 100% because more than one eligibility factor may appear in a
particular case.
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Criminal Procedure and Investigations Act 1996
1996 Chapter 25 - continued

Introduction.

Code of practice.

PART Il
CRIMINAL [NVESTIGATIONS

22. - (1) For the purposes of this Part a criminal investigation is an
investigation conducted by police officers with aview to it being ascertained-

(a) whether a person should be charged with an offence, or
(b) whether a person charged with an offenceis guilty of it.

(2) In this Part references to material are to material of all kinds, and in
particular include references to-

(@) information, and
(b) objects of al descriptions.

(3) In this Part references to recording information are to putting itin a
durable or retrievable form (such aswriting or tape).

23. - (1) The Secretary of State shall prepare a code of practice containing
provisions designed to secure-

(a) that where a criminal investigation is conducted all reasonable steps
are taken for the purposes of the investigation and, in particular, al
reasonable lines of inquiry are pursued;

(b) that information which is obtained in the course of a criminal
investigation and may be relevant to the investigation is recorded;

(c) that any record of such information is retained;

(d) that any other material which is obtained in the course of a criminal
investigation and may be relevant to the investigation is retained;

(e) that information falling within paragraph (b) and material falling
within paragraph (d) is revealed to a person who isinvolved in the
prosecution of criminal proceedings arising out of or relating to the
investigation and who isidentified in accordance with prescribed
provisions;

() that where such a person inspects information or other material in
pursuance of arequirement that it be revealed to him, and he requests
that it be disclosed to the accused, the accused is allowed to inspect it or
isgiven acopy of it;

(g) that where such a person is given a document indicating the nature of
information or other material in pursuance of arequirement that it be
revealed to him, and he requests that it be disclosed to the accused, the
accused is allowed to inspect it or is given acopy of it;

(h) that the person who isto allow the accused to inspect information or
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other material or to give him a copy of it shall decide which of those
(inspecting or giving a copy) is appropriate;

(i) that where the accused is alowed to inspect material as mentioned in
paragraph (f) or (g) and he requests a copy, he is given one unless the

person alowing the inspection is of opinion that it is not practicable or
not desirable to give him one;

(j) that a person mentioned in paragraph (€) is given awritten statement
that prescribed activities which the code requires have been carried out.

(2) The code may include provision-

(a) that a police officer identified in accordance with prescribed
provisions must carry out a prescribed activity which the code requires;

(b) that a police officer so identified must take steps to secure the
carrying out by a person (whether or not a police officer) of a prescribed
activity which the code requires,

(c) that a duty must be discharged by different people in succession in
prescribed circumstances (as where a person dies or retires).

(3) The code may include provision about the form in which information is
to be recorded.

(4) The code may include provision about the manner in which and the
period for which-

(a) arecord of information isto be retained, and
(b) any other material isto be retained,

and if aperson is charged with an offence the period may extend beyond a
conviction or an acquittal.

(5) The code may include provision about the time when, the form in which,
the way in which, and the extent to which, information or any other materia is
to be revealed to the person mentioned in subsection (1)(e).

(6) The code must be so framed that it does not apply to material intercepted
in obedience to awarrant issued under section 2 of the Interception of
Communications Act 1985.

(7) The code may-
(a) make different provision in relation to different cases or descriptions

of case;

(b) contain exceptions as regards prescribed cases or descriptions of
case.
(8) In this section "prescribed" means prescribed by the code.

Examples of 24. - (1) This section gives examples of the kinds of provision that may be
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disclosure provisions. jncluded in the code by virtue of section 23(5).

(2) The code may provide that if the person required to reveal material has
possession of material which he believesis sensitive he must give a document
which-

(@) indicates the nature of that material, and
(b) states that he so believes.

(3) The code may provide that if the person required to reveal material has
possession of material which is of a description prescribed under this
subsection and which he does not believe is sensitive he must give a document
which-

(@) indicates the nature of that material, and
(b) states that he does not so believe.
(4) The code may provide that if-

(a) adocument is given in pursuance of provision contained in the code
by virtue of subsection (2), and

(b) aperson identified in accordance with prescribed provisions asks for
any of the material,

the person giving the document must give a copy of the material asked for to
the person asking for it or (depending on the circumstances) must allow him to
inspect it.

(5) The code may provide that if -

(a) adocument is given in pursuance of provision contained in the code
by virtue of subsection (3),

(b) al or any of the material is of a description prescribed under this
subsection, and

(c) aperson isidentified in accordance with prescribed provisions as
entitled to material of that description,

the person giving the document must give a copy of the material of that
description to the person so identified or (depending on the circumstances)
must allow him to inspect it.

(6) The code may provide that if-

(a) adocument is given in pursuance of provision contained in the code
by virtue of subsection (3),

(b) al or any of the material is not of a description prescribed under
subsection (5), and

(c) aperson identified in accordance with prescribed provisions asks for
any of the material not of that description,
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Operation and
revision of code.

Effect of code.

the person giving the document must give a copy of the material asked for to
the person asking for it or (depending on the circumstances) must allow him to
inspect it.

(7) The code may provide that if the person required to reveal material has
possession of material which he believesis sensitive and of such a nature that
provision contained in the code by virtue of subsection (2) should not apply
with regard to it-

() that provision shall not apply with regard to the material,

(b) he must notify a person identified in accordance with prescribed
provisions of the existence of the material, and

(c) he must alow the person so notified to inspect the material.

(8) For the purposes of this section material is sensitive to the extent that its
disclosure under Part | would be contrary to the public interest.

(9) In this section "prescribed" means prescribed by the code.
25. - (1) When the Secretary of State has prepared a code under section 23-

(a) he shall publishit in the form of a draft,

(b) he shall consider any representations made to him about the draft,
and

(c) he may modify the draft accordingly.

(2) When the Secretary of State has acted under subsection (1) he shall lay
the code before each House of Parliament, and when he has done so he may
bring it into operation on such day as he may appoint by order.

(3) A code brought into operation under this section shall apply in relation
to suspected or alleged offences into which no criminal investigation has
begun before the day so appointed.

(4) The Secretary of State may from time to time revise a code previously
brought into operation under this section; and the preceding provisions of this
section shall apply to arevised code as they apply to the code asfirst prepared.

26. - (1) A person other than a police officer who is charged with the duty of
conducting an investigation with aview to it being ascertained-

(a) whether a person should be charged with an offence, or
(b) whether a person charged with an offence is guilty of it,

shall in discharging that duty have regard to any relevant provision of a code
which would apply if the investigation were conducted by police officers.

(2) A failure-
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(a) by apolice officer to comply with any provision of a code for the
time being in operation by virtue of an order under section 25, or

(b) by a person to comply with subsection (1),
shall not in itself render him liable to any criminal or civil proceedings.

(3) In all criminal and civil proceedings a code in operation at any time by
virtue of an order under section 25 shall be admissible in evidence.

(4) If it appearsto a court or tribunal conducting criminal or civil
proceedings that-

(a) any provision of a code in operation at any time by virtue of an order
under section 25, or

(b) any failure mentioned in subsection (2)(a) or (b),

isrelevant to any question arising in the proceedings, the provision or failure
shall be taken into account in deciding the question.

Commonlawrulesas 27, - (1) Where a code prepared under section 23 and brought into operation
to C&m' gt"?" under section 25 appliesin relation to a suspected or alleged offence, the rules
Vestigations. of common law which-

(a) were effective immediately before the appointed day, and
(b) relate to the matter mentioned in subsection (2),
shall not apply in relation to the suspected or alleged offence.

(2) The matter is the revealing of material -

(a) by apolice officer or other person charged with the duty of
conducting an investigation with aview to it being ascertained whether a
person should be charged with an offence or whether a person charged
with an offenceis guilty of it;

(b) to aperson involved in the prosecution of criminal proceedings.

(3) In subsection (1) "the appointed day" means the day appointed under
section 25 with regard to the code as first prepared.
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THE LEGAL SECRETARIAT TO THE LAW OFFICERS

DRAFT ATTORNEY GENERAL'SGUIDELINESON DISCLOSURE

A CONSULTATION DOCUMENT

Concerns about the operation of the disclosure provisions in the Criminal Procedure and
Investigations Act 1996, and the accompanying Code, have been expressed by many
criminal practitioners. At a conference in May last year, the Director of Public Prosecutions
outlined his own concerns and indicated that work would commence on developing
guidance for prosecutors. Following initial work within the Crown Prosecution Service, the
Attorney General established an inter-departmental working group to devise draft Attorney
General's Guidelines on disclosure. This work has produced the enclosed set of guidelines
which are now being issued for public consultation.

It is hoped that any body or individual with an interest in disclosure issues will feel able to
comment on the draft. The guidelines, when published, will be binding on all public
prosecutors, but it is expected that they will have a persuasive effect on other participants in
the criminal justice process. This period of public consultation is regarded by the Attorney
General as an essential step in formulating guidelines which will command public
confidence.

The draft guidelines cover the role of investigators, disclosure officers, and lawyers,
concentrating particularly on the prosecutor. The opening section puts disclosure issues in
context. One of the themes of the guidelines is that there is an inter-relationship between
the differing responsibilities of the participants in the trial process. For instance,
investigators and disclosure officers may not be able to do their job properly without advice
from the prosecutor. Equally, prosecutors cannot do their job properly without satisfactory
recording and retention of material, followed by full revelation of the material. Again,
prosecutors may not be able to do their jobs properly without adequate defence statements.

In framing the draft guidelines, the Working Group has sought to avoid where possible
restating the law, whether that is in statute, or the Code, or the common law subsequent to
the implementation of the Criminal Procedure and Investigations Act 1996. The intention is
to build upon that material to provide guidance which will ensure that the legislation is
operated more effectively. The group considered whether the guidelines should set out lists
of the kind of material that should automatically or usually be disclosed. However, it
reached the view that the content of any such a list would be highly debatable, and that
such a list could not in any event be definitive. Creation of such list would also result in a
confusing hierarchy for material which might potentially be disclosed, and might lead to an
over-mechanistic approach which ignored the legislative requirements. The group therefore
opted against this approach.

In paragraph 30, the Group has attempted to explain the statutory test of "undermine" the
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prosecution case. Whether or not it is a good idea to do so is debatable, and views are
specifically sought on this issue.

The draft guidelines are an attempt to strike a fair balance between the respective needs of
the participants in the investigative and trial process.

The draft guidelines and the covering document can be IHEI§.é".‘-‘-'°downloaded (37kb) from this
site. You can also e-mail your comments. Alternatively comments on the draft guidelines
should be addressed to Stephen Parkinson, Legal Secretariat to the Law Officers, 9
Buckingham Gate, London, SW1E 6JP. They should arrive no later than 15 March.

EE'?E This document is presented in Portable Document Format (PDF).
To read it you will first need to download the Adobe Acrobat Reader software. For more information regarding
PDF documents and how to load the software, please click here

DISCLOSURE OF INFORMATION IN CRIMINAL PROCEEDINGS
INTRODUCTION

1. Every accused person has a right to a fair trial, a right long embodied in our law and
guaranteed under Article 6 of the European Convention on Human Rights. A fair trial is the
proper object and expectation of all participants in the trial process. Fair disclosure to an
accused is an inseparable part of a fair trial.

2. The scheme set out in the Criminal Procedure and Investigations Act 1996 (the Act) is
designed to ensure that there is fair disclosure. Disclosure under the Act should assist the
accused in the preparation and presentation of their case and assist the court to focus on
all the relevant issues in the trial. Disclosure which does not meet these objectives risks
preventing a fair trial taking place.

3. Fairness does, however, recognise that there are other interests that need to be
protected, including those of victims and withesses who might otherwise be exposed to
harm. The scheme of the Act protects those interests, and should ensure that material is
not disclosed which overburdens the court, diverts attention from the relevant issues, leads
to delay and is wasteful of resources.

GENERAL PRINCIPLES

Investigators and Disclosure Officers

4. Investigators and disclosure officers must work together with prosecutors to ensure that
disclosure obligations are met. A failure to take action leading to proper disclosure may
result in a wrongful conviction. It may alternatively lead to a successful abuse of process
argument or an acquittal against the weight of the evidence.

5. In discharging their obligations under the statute, code, common law and any operational

instructions, investigators should always err on the side of recording and retaining material
where they have any doubt as to whether it may be relevant.
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6. Disclosure officers should inspect, view or listen to all material that has been retained, or
in very large cases ensure that an investigator has done so, and provide a personal
declaration to that effect.

7. Disclosure officers must ensure that the existence of all retained material is revealed to
the prosecutor, as is required by the Code, and that descriptions in schedules of material
are full, clear and accurate.

8. Disclosure officers should specifically draw material to the attention of the prosecutor for
consideration where they have any doubt as to whether it might undermine the prosecution
case or might reasonably be expected to assist the defence disclosed by the accused.

9. Disclosure officers should seek the advice and assistance of prosecutors when in doubt
as to their responsibility, and must deal expeditiously with requests by the prosecutor for
further information on material which may lead to disclosure.

Prosecutors generally

10. Prosecutors must do all that they can to facilitate proper disclosure, as part of their
general and personal professional responsibility to act fairly and impatrtially, in the interests
of justice. They should not leave it to others to ensure that the obligations concerning
disclosure are met.

11. Prosecutors must be alert to the possibility that material may exist which has not been
revealed to them and which they are required to disclose.

12. Prosecutors must work together with disclosure officers to ensure that the disclosure
obligations are met, and should provide expeditious advice where further information or
investigation is required.

13. Prosecutors must not take schedules prepared by disclosure officers at face value but
must review them thoroughly. If there are apparent omissions from the schedules, or if
documents or other items are insufficiently described or are unclear, the prosecutor must at
once return the schedules to the disclosure officer so that they can be completed. If,
following this, prosecutors remain dissatisfied with the quality or content of the schedules
they must raise the matter with a senior investigation officer (usually the supervising
officer), and, if necessary, persist, with a view to resolving the matter satisfactorily.

14. Where prosecutors are not satisfied that material has been inspected, viewed or
listened to by the disclosure officer in accordance with paragraph 6 they should at once
raise the matter with the disclosure officer and, if that officer has not viewed the material,
request that it be done.

15. When it is thought that material might undermine the prosecution case or assist the
defence case, prosecutors should always inspect, view or listen to the material and satisfy
themselves that the prosecution can properly be continued. Their judgment as to what other
material to inspect, view or listen to will depend on the circumstances of each case.

16. Prosecutors should not adduce evidence of the contents of a defence statement other
than in the circumstances envisaged by section 11 of the Act or to rebut alibi evidence.
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However, there may be occasions when a defence statement points the prosecution to
other lines of inquiry. Evidence obtained as a result of this maybe adduced as part of the
prosecution case.

17. Prosecutors should ensure that at all times (including during the trial) disclosure officers
are informed of any significant changes affecting the case, so that they can review their
decisions as to what material may be relevant to the investigation.

18. In deciding what material should be disclosed (at any stage of the proceedings)
prosecutors should resolve any doubt they may have in favour of disclosure, unless the
material is on the sensitive schedule and will be placed before the court for the issue of
disclosure to be determined.

19. If prosecutors are of the view that a fair trial cannot take place because of a failure to
disclose which cannot or will not be remedied, they must not continue with the case.

Prosecution counsel and solicitor advocates

20. Prosecution counsel and solicitor advocates ("prosecution advocates") are prosecutors
for the purposes of these guidelines and the Criminal Procedure and Investigations Act and
are therefore subject to the obligations imposed by them.

21. Upon receipt of instructions, prosecution advocates should consider as a priority the
information provided regarding disclosure of material. If as a result the advocate considers
that further information or action is required, written advice should be promptly provided
setting out the aspects that need clarification or action. Where appropriate a conference
should be held to determine what is required. Except in exceptional circumstances,
decisions on disclosure should only be taken after consideration of the issues and
consultation with those instructing the prosecution advocate.

22. The practice of "counsel to counsel" disclosure should cease: it is inconsistent with the
requirement of transparency in the prosecution process.

Defence practitioners

23. A comprehensive defence statement assists the participants in the trial to ensure that it
is fair. It provides information that the prosecutor needs to identify any remaining material
that falls to be disclosed at the secondary stage. It also helps in the management of the trial
by narrowing down and focussing the issues in dispute. It may result in the prosecution
discontinuing the case. Defence practitioners should be aware of these considerations in
advising their clients.

INVOLVEMENT OF OTHER AGENCIES

24. Where it is appears to an investigator, disclosure officer or prosecutor that a
Government department or agency has material that may be relevant to the case,
reasonable steps should be taken to identify and consider such material. Although what is
reasonable will vary from case to case, prosecutors should inform the department or
agency of the nature of its case and of relevant issues in the case in respect of which the
other agency might possess material, and ask that agency whether it has any such
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material. Further guidance for prosecutors and investigators seeking information (including
documents) from Government departments or other Crown bodies may be found in the
pamphlet "Giving Evidence or Information about suspected crimes: Guidance for
Departments and Investigators".

25. Information coming to the knowledge of investigators or prosecutors of the case as a
result of liaison with local authorities, social services departments and similar agencies is to
be regarded as already in the possession of the prosecution. This includes information that
has not been written down or otherwise recorded. It also includes material that originates
from, or has been produced by, third parties (eg. information discussed at, or minutes of,
child protection conferences attended by police officers).

26. Where information comes into the possession of the prosecution in the circumstances
set out in paragraphs 24 and 25 above, consultation with the other agency ought to take
place before disclosure is made: there may be reasons which justify withholding disclosure
in the public interest.

DISCLOSURE PRIOR TO PRIMARY DISCLOSURE UNDER THE CPIA 1996

27. Prosecutors must always be alive to the need, if justice requires it, to make disclosure
of material after commencement of proceedings but before the prosecutor's duty to make
disclosure arises under the Act. For instance, disclosure ought to be made of significant
information that might affect a bail decision.

28. Where the need for such disclosure is not apparent to the prosecutor, any disclosure
will depend on what the defendant chooses to reveal about the defence. Clearly, such
disclosure will not normally exceed that which is obtainable after the duties under the "the
Act" arise.
PRIMARY DISCLOSURE
29. Generally, material can be considered to potentially undermine the prosecution case if it
has an adverse effect on the strength of the prosecution case. This will include anything
that tends to show a fact inconsistent with the elements of the case that must be proved by
the prosecution.
30. In deciding what material might undermine the prosecution case, the prosecution should
pay particular attention to material that has potential to weaken the prosecution case or is
inconsistent with it. Examples are:

i. Any material casting doubt upon the accuracy of any prosecution evidence.

ii. Any material which may point to another person, whether charged or not (including a
co-accused) having involvement in the commission of the offence.

iii. Any material which may cast doubt upon the reliability of a confession.
iv. Any material that might go to the credibility of a prosecution witness.

v. Any material that might support a defence that is either raised by the defence or
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apparent from the prosecution papers. If the material might undermine the
prosecution case it should be disclosed at this stage even though it suggests a
defence inconsistent with or alternative to one already advanced by the accused or
his solicitor.

31. The prosecutor should also consider disclosing in the interests of justice any material
which is relevant to sentence (eg. information which might mitigate the seriousness of the
offence or assist the accused to lay blame in whole or in part upon a co-accused or another
person).

SECONDARY DISCLOSURE

32. If the prosecutor considers that the defence statement is lacking in specificity and/or
clarity, a letter should be sent to the defence indicating that secondary disclosure will
thereby be limited, and inviting the defence to specify and/or clarify the accused's case. The
prosecutor should consider raising the issue at a preliminary hearing if the position is not
resolved satisfactorily to enable the court to give directions.

CREDIBILITY OF DEFENCE WITNESSES

33. Material in the hands of the prosecution that serves only to undermine the credibility of
a defence witness need not be disclosed. When deciding not to disclose such information,
prosecutors must take particular care to ensure that the material is solely relevant to the
issue of the credibility of the defence witness. If the material might also undermine the
prosecution case, or might be reasonably expected to assist the defence case as disclosed
by the defence statement, it should be disclosed.

APPLICATIONS FOR NON-DISCLOSURE IN THE PUBLIC INTEREST

34. Before making an application to the court to withhold material which would otherwise fall
to be disclosed, on the basis that to disclose would not be in the public interest, a
prosecutor should aim to disclose as much of the material as he properly can (by giving the
defence redacted or edited copies or summaries).

SUMMARY TRIAL

35. The prosecutor should, in addition to complying with the obligations under the CPIA,
provide to the defence all evidence upon which the Crown proposes to rely in a summary
trial. Such provision should allow the accused or their legal advisers sufficient time properly
to consider the evidence before it is called.

APPLICABILITY OF THESE GUIDELINES
36 The practice outlined above should be adopted with immediate effect in relation to all
cases submitted to the prosecuting authorities in receipt of these guidelines. It should also

be adopted as regards cases already submitted to which the Act applies, so far is
practicable.
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DepPARTMENT oF Law AND PuBLIc SAFETY

OFFICE OF THE ATTORNEY GENERAL J I E J
PO Box 080 OHN J. FARMER, JR.

Trenton, NJ 08625-008 Attorney General
(609) 292-4925

DonNALD T. DiIFRANCESCO
Acting Governor

April 18, 2001

TO: ALL COUNTY PROSECUTORS
COL. CARSON J. DUNBAR, JR., SUPERINTENDENT, NJSP
ALL POLICE CHIEFS
ALL LAW ENFORCEMENT CHIEF EXECUTIVES

Re:  Attorney General Guidelines for Preparing and Conducting Photo and Live
Lineup ldentification Procedures

It is axiomatic that eyewitness identification evidence is often crucia in identifying
perpetratorsand exonerating theinnocent. However, recent cases, in which DNA evidence hasbeen
utilized to exonerate individuals convicted almost exclusively on the basis of eyewitness
identifications, demonstrate that this evidence is not fool-proof. In one 1998 study of DNA
exoneration cases, ninety percent of the cases analyzed involved one or more mistaken eyewitness
identifications.! The attached Attorney General Guidelines for Preparing and Conducting Photo
and Live Lineup Identification Procedures, which incorporate more than 20 years of scientific
research on memory and interview techniques, will improve the eyewitness identification process
in New Jersey to ensurethat the criminal justice systemwill fairly and effectively elicit accurate and
reliable eyewitness evidence. These Guidelines apply to both adult and juvenile cases. With these
Guidelines, New Jersey will become the first state in the Nation to officially adopt the
recommendations issued by the United States Department of Justice in its Eyewitness Evidence
Guidelines.

Components of these Guidelines are already being utilized by many of our law enforcement
officers, such asinstructing witnesses prior to lineups or photo identificationsthat a perpetrator may
not be among thosein alineup or photo spread and, therefore, the witness should not feel compelled
to make an identification. Two procedural recommendations contained in these Guidelines are
particularly significant and will represent the primary area of change for most law enforcement
agencies. Thefirst advises agenciesto utilize, whenever practical, someone other than the primary

'Of 40 cases analyzed, 36 of the subsequent exonerations involved convictions that were
based on one or more erroneous eyewitness identifications. Wells, G.L., M.Small, S.D. Penrod,
R.S. Malpass, S.M. Fulero, and C.A.E. Brimacombe. “Eyewitness |dentification Procedures:
Recommendations for Lineups and Photospreads.” Law and Human Behavior, Vol. 22, No. 6.
1998.
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investigator assigned to acaseto conduct both photo and live lineup identifications. Theindividual
conducting the photo or live lineup identification should not know theidentity of the actual suspect.
Thisprovision of the Guidelinesis not intended to question the expertise, integrity or dedication of
primary investigators working their cases. Rather, it acknowledges years of research which
concludes that even when utilizing precautions to avoid any inadvertent body signals or cues to
witnesses, these gestures do occur when the identity of the actual suspect isknown to the individual
conducting theidentification procedure. This provision of the Guidelines eliminates unintentional
verbal and body cueswhich may adversely impact awitness' ability to makeareliableidentification.

| recognizethat thisisasignificant change from current practice that will not be possible or
practical in every case. When it is not possible in a given case to conduct a lineup or photo array
with an independent investigator, the primary investigator must exercise extreme caution to avoid
any inadvertent signaling to awitness of a*“correct” response which may provide awitness with a
false sense of confidence if they have made an erroneous identification. Studies have established
that the confidence level that witnesses demonstrate regarding their identifications is the primary
determinant of whether jurors accept identifications as accurate and reliable.? Technological tools,
such ascomputer programsthat can run photo lineupsand record witnessidentificationsindependent
of the presence of an investigator, as well as departmental training of a broader range of agency
personnel to conduct lineupsand photo i dentificationsmay al so assi st agenciesand departmentswith
staff and budget constraints in implementing this recommendation.

The Guidelinesa so recommend that, when possibl e, “ sequential lineups’ should be utilized
for both photo and livelineup identifications. “Sequential lineups” are conducted by displaying one
photo or one person at atimeto thewitness. Scientific studies have also proven that witnesses have
atendency to compare one member of alineup to another, making relative judgements about which
individual looks most like the perpetrator. Thisrelative judgement process explainswhy witnesses
sometimes mistakenly pick someone out of alineup when the actual perpetrator isnot even present.
Showing awitness one photo or one person at atime, rather than simultaneously, permitsthewitness
to make anidentification based on each person’ s appearance before viewing another photo or lineup
member. Scientific data has illustrated that this method produces a lower rate of mistaken
identifications.® If use of this method is not possible in a given case or department, the Guidelines
also provide recommendations for conducting simultaneous photo and live lineup identifications.

Z Cutler, B.L., and S.D. Penrod. “Mistaken Identification: The Eyewitness, Psychology,
and the Law,” New Y ork: Cambridge University Press, 1995; Wells, G.L. and Bradfield, A.L.,
“Distortions in Eyewitness Recollections: Can the Post-identification Feedback Effect be
Moderated?’, Pyschological Science, 1999.

*Wells, G.L., M.Small, S.D. Penrod, R.S. Malpass, S.M. Fulero, and C.A.E.
Brimacombe. “Eyewitness Identification Procedures: Recommendations for Lineups and
Photospreads.” Law and Human Behavior, Vol. 22, No. 6. 1998.
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AlthoughtheGuidelinesarefairly self-explanatory, their implementation will requireasteep
learning curve. To that end, training will be conducted. To accommodate appropriate training, the
Guidelines will become effective within 180 days of the date of thisletter. However, | would
encourage you to implement the Guidelines sooner, if possible. | am requesting that each County
Prosecutor designate key law enforcement personnel and police training coordinators to work with
the Division of Criminal Justice to train your staff as well as the local law enforcement agencies
within your jurisdiction.

Whileitisclear that current eyewitnessidentification proceduresfully comport with federal
and state constitutional requirements, the adoption of these Guidelineswill enhancetheaccuracy and
reliability of eyewitnessidentifications and will strengthen prosecutions in cases that rely heavily,
or solely, on eyewitness evidence. The issuance of these Guidelines should in no way be used to
imply that identifications made without these procedures are inadmissible or otherwise in error.
Your cooperation is appreciated as all members of our law enforcement community strive to
implement these procedures. Should you have any questions regarding the implementation of these
Guidelines, please contact the Division of Criminal Justice, Prosecutors & Police Bureau, at 609-
984-2814.

Very truly yours,

John J. Farmer, Jr.
Attorney General

Attachment

ccC: Director Kathryn Flicker
Chief of Staff Debra L. Stone
Deputy Director Wayne S. Fisher, Ph.D.
Deputy Director Anthony J. Zarrillo, Jr.
Chief State Investigator John A. Cocklin
SDAG Charles M. Grinnell, Acting Chief,

Prosecutors & Police Bureau



ATTORNEY GENERAL GUIDELINES FOR PREPARING
AND CONDUCTING PHOTO AND LIVE LINEUP
IDENTIFICATION PROCEDURES

PREAMBLE

While it is clear that current eyewitness identification procedures fully comport with
federal and state constitutional requirements, that does not mean that these procedures
cannot be improved upon. Both case law and recent studies have called into question the
accuracy of some eyewitness identifications. The Attorney General, recognizing that his
primary duty is to ensure that justice is done and the criminal justice system is fairly
administered, is therefore promulgating these guidelines as “best practices” to ensure that
identification procedures in this state minimize the chance of misidentification of a suspect.

COMPOSING THE PHOTO OR LIVE LINEUP

The following procedures will result in the composition of a photo or live lineup in
which a suspect does not unduly stand out. An identification obtained through a lineup
composed in this manner should minimize any risk of misidentification and have stronger
evidentiary value than one obtained without these procedures.

A. In order to ensure that inadvertent verbal cues or body language do not
impact on a witness, whenever practical, considering the time of day, day of
the week, and other personnel conditions within the agency or department,
the person conducting the photo or live lineup identification procedure should
be someone other than the primary investigator assigned to the case. The
Attorney General recognizes that in many departments, depending upon the
size and other assignments of personnel, this may be impossible in a given
case. In those cases where the primary investigating officer conducts the
photo or live lineup identification procedure, he or she should be careful to
avoid inadvertent signaling to the witness of the “correct” response.

B. The witness should be instructed prior to the photo or live lineup identification
procedure that the perpetrator may not be among those in the photo array
or live lineup and, therefore, they should not feel compelled to make an
identification.

C. When possible, photo or live lineup identification procedures should be
conducted sequentially, i.e., showing one photo or one person at a time to
the witness, rather than simultaneously.



D.

In composing a photo or live lineup, the person administering the
identification procedure should ensure that the lineup is comprised in such
a manner that the suspect does not unduly stand out. However, complete
uniformity of features is not required.

Photo Lineup. In composing a photo lineup, the lineup administrator or
investigator should:

1.

2.

Include only one suspect in each identification procedure.

Select fillers (nonsuspects) who generally fit the witness’ description
of the perpetrator. When there is a limited or inadequate description
of the perpetrator provided by the witness, or when the description of
the perpetrator differs significantly from the appearance of the
suspect, fillers should resemble the suspect in significant features.

Select a photo that resembles the suspect's description or
appearance at the time of the incident if multiple photos of the
suspect are reasonably available to the investigator.

Include a minimum of five fillers (nonsuspects) per identification
procedure.

Consider placing the suspect in different positions in each lineup
when conducting more than one lineup for a case due to multiple
witnesses.

Avoid reusing fillers in lineups shown to the same witness when
showing a new suspect.

Ensure that no writings or information concerning previous arrest(s)
will be visible to the witness.

View the array, once completed, to ensure that the suspect does not
unduly stand out.

Preserve the presentation order of the photo lineup. In addition, the
photos themselves should be preserved in their original condition.

Live Lineups. In composing a live lineup, the lineup administrator or
investigator should:

1.

2.

Include only one suspect in each identification procedure.

Select fillers (nonsuspects) who generally fit the witness’ description

-2-



of the perpetrator. When there is a limited or inadequate description
of the perpetrator provided by the witness, or when the description of
the perpetrator differs significantly from the appearance of the
suspect, fillers should resemble the suspect in significant features.

Consider placing the suspect in different positions in each lineup
when conducting more than one lineup for a case due to multiple
witnesses.

Include a minimum of four fillers (nonsuspects) per identification
procedure.

Avoid reusing fillers in lineups shown to the same witness when
showing a new suspect.

Il CONDUCTING THE IDENTIFICATION PROCEDURE

The identification procedure should be conducted in a manner that promotes the
accuracy, reliability, fairness and objectivity of the witness’ identification. These steps are
designed to ensure the accuracy of identification or nonidentification decisions.

A.

Simultaneous Photo Lineup: When presenting a simultaneous photo
lineup, the lineup administrator or investigator should:

1.

Provide viewing instructions to the witness as outlined in subsection
| B, above.

Confirm that the witness understands the nature of the lineup
procedure.

Avoid saying anything to the witness that may influence the witness’
selection.

If an identification is made, avoid reporting to the witness any
information regarding the individual he or she has selected prior to
obtaining the witness’ statement of certainty.

Record any identification results and witness’ statement of certainty
as outlined in subsection Il E, “Recording Identification Results.”



Document in writing the lineup procedure, including:

a. Identification information and sources of all photos used.
b. Names of all persons present at the photo lineup.
C. Date and time of the identification procedure.

Instruct the witness not to discuss the identification procedure or its
results with other witnesses involved in the case and discourage
contact with the media.

Sequential Photo Lineup: When presenting a sequential photo lineup, the
lineup administrator or investigator should:

1.

Provide viewing instructions to the witness as outlined in subsection
| B, above.

Provide the following additional viewing instructions to the witness:

a. Individual photographs will be viewed one at a time.

b. The photos are in random order.

C. Take as much time as needed in making a decision about
each photo before moving to the next one.

d. All photos will be shown, even if an identification is made prior

to viewing all photos; or the procedure will be stopped at the
point of an identification (consistent with
jurisdictional/departmental procedures).

Confirm that the witness understands the nature of the sequential
procedure.

Present each photo to the witness separately, in a previously
determined order, removing those previously shown.

Avoid saying anything to the witness that may influence the witness’
selection.

If an identification is made, avoid reporting to the witness any
information regarding the individual he or she has selected prior to
obtaining the witness’ statement of certainty.

Record any identification results and witness’ statement of certainty
as outlined in subsection Il E, “Recording Identification Results.”



Document in writing the lineup procedure, including:

a. Identification information and sources of all photos used.
b. Names of all persons present at the photo lineup.
C. Date and time of the identification procedure.

Instruct the witness not to discuss the identification procedure or its
results with other witnesses involved in the case and discourage
contact with the media.

Simultaneous Live Lineup: When presenting a simultaneous live lineup,
the lineup administrator or investigator should:

1.

Provide viewing instructions to the witness as outlined in subsection
| B, above.

Instruct all those present at the lineup not to suggest in any way the
position or identity of the suspect in the lineup.

Ensure that any identification actions (e.g., speaking, moving, etc.)
are performed by all members of the lineup.

Avoid saying anything to the witness that may influence the witness’
selection.

If an identification is made, avoid reporting to the witness any
information regarding the individual he or she has selected prior to
obtaining the witness’ statement of certainty.

Record any identification results and witness’ statement of certainty
as outlined in subsection Il E, “Recording Identification Results.”

Document in writing the lineup procedure, including:

a. Identification information of lineup participants.
b. Names of all persons present at the lineup.
C. Date and time of the identification procedure.

Document the lineup by photo or video. This documentation should
be of a quality that represents the lineup clearly and fairly.



9.

Instruct the witness not to discuss the identification procedure or its
results with other witnesses involved in the case and discourage
contact with the media.

Sequential Live Lineup: When presenting a sequential live lineup, the
lineup administrator or investigator should:

1.

Provide viewing instructions to the witness as outlined in subsection
| B, above.

Provide the following additional viewing instructions to the witness:

a. Individuals will be viewed one at a time.

b. The individuals will be presented in random order.

C. Take as much time as needed in making a decision about
each individual before moving to the next one.

d. If the person who committed the crime is present, identify him
or her.

e. All individuals will be presented, even if an identification is

made prior to viewing all the individuals; or the procedure will
be stopped at the point of an identification (consistent with
jurisdictional/departmental procedures).

Begin with all lineup participants out of the view of the witness.

Instruct all those present at the lineup not to suggest in any way the
position or identity of the suspect in the lineup.

Present each individual to the witness separately, in a previously
determined order, removing those previously shown.

Ensure that any identification action (e.g., speaking, moving, etc.) are
performed by all members of the lineup.

Avoid saying anything to the witness that may influence the witness’
selection.

If an identification is made, avoid reporting to the witness any
information regarding the individual he or she has selected prior to
obtaining the witness’ statement of certainty.

Record any identification results and witness’ statement of certainty
as outlined in subsection Il E, “Recording Identification Results.”



Dated:

10.

11.

12.

Document in writing the lineup procedure, including:

a. Identification information of lineup participants.
b. Names of all persons present at the lineup.
C. Date and time the identification procedure was conducted.

Document the lineup by photo or video. This documentation should
be of a quality that represents the lineup clearly and fairly. Photo
documentation can either depict the group or each individual.

Instruct the witness not to discuss the identification procedure or its
results with other witnesses involved in the case and discourage
contact with the media.

Recording Identification Results

When conducting an identification procedure, the lineup administrator

or investigator shall preserve the outcome of the procedure by documenting
any identification or nonidentification results obtained from the witness.
Preparing a complete and accurate record of the outcome of the
identification procedure is crucial. This record can be a critical document in
the investigation and any subsequent court proceedings. When conducting
an identification procedure, the lineup administrator or investigator should:

1.

Record both identification and nonidentification results in writing,
including the witness’ own words regarding how sure he or she is.

Ensure that the results are signed and dated by the witness.

Ensure that no materials indicating previous identification results are
visible to the witness.

Ensure that the witness does not write on or mark any materials that
will be used in other identification procedures.

April 18, 2001, effective no later than the 180" day from this date.
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RESCINDS: GENERAL ORDER 83.5
l PURPQSE

This oraer prescripes proceaures to be ilowed when identification of an arrestee
IS to be sought ny yse of 3 formal lineup.

8 CONDUCT OF THE LINEUF

A

G.C. i8-12
ISSUE DATE:

The United States Supreme Coun has ruled that the police may require a
Suspect 10 caroapate In a linsup: that the suspect may be required o speak

the exact words used in the commission of an offense: and that the suapect
may be requires ta don cenain clothing.

n Kirby v. lllinoig, 92 S. Cl. 1877 (1972). the Coun concluded that a
SUSDEeCt IS Not enutiea (o CouNSe: gunng iineus procedsures heid prior to the
imhation of any acversary criminal proceeding, wnether by way of formai
charge, presmnary nesnng, ndicunent or araignment.  Mowevaer, if the
Suspecrs anemey is oresent at the iocation wnere the lineup is to be
congucted. and in the opinion of the supervisor the attorney wouid not
impege. either tacitly or overtly, the impartial objectives of the lineup, the
attomey may be ailowed as an ooserver.

In Peopte v. Hinton (1974) 23 IIl. App. 3d 369, 319, N.E.2d 313, the lifinois
Appeliate Court held that issuance of a compiaint. followed Dy an arrest
warrant was the oeginning of adversary cnminal procesdings which gives
rise to the gefendant's Sixth Amenament Right to presence of counsel et the
iineuo (Peopie v. Marsnall 47 !ll. App. 3d 784, 365 N.E. 2d 387 [1977)).
Therefore a susoect arrested on 3 wamrant does have a right to have
cgunsel presant 3t any lineup conoucted after such arrest.

UNEUP PROCEDURES
23 Samtsmoor 1908



Ag far as physical ang Tme ciroumsianeas wiii cermt. the victim ang/or
WIUMESS Wil view tne ifeun separatelv. A waling viclim or witness will be
k@Ot =angarateq from (nose wno nave viewea (e neauo.

NO suspect wil be seen with pouca officers oror to the iineuo unjess all
supiects 10 e in the uneup are seen togetner with the officers. No susoect
will De nanacuffea qunng the iiNeuE uniess an subjects are nandcuffed.
Lineuns snouid not be conauctes in district IOCKUDS UNIeSS Circumstances
exst wnich preciuge the yse of anotner area (uncontuiiadle arresws. lack
of aqeaueate space eigewnere in tha faaility),

ANy previous 3ITests of any persen or the fact that any person in the tineup
Nas been arrasiea as 3 sSusSDECT wii Not £2 menuoneg o vicims of
'MINESSeS. Suspects wil Nol De asKkeg aadresses of resigence gunng
VI@WING DYy VICTITS 3nQ/0r Withesses.

/n cases wnera tNere 15 only one Suspect in the inewd. tha iNPuR, whenever
oossible, snouid ¢anaist of 2 least fiva persons. ‘Vhen more than one
SUSDeCT '3 piacea in the iineup, the lineup ideaily shouig consist of at least
four non-susoacts in aadition to the numper of Suspects in the lineup.
Ingofar as possible, suspects in a lineup shouid generatly be the same
height ano weignt ana should have simiiar nair and skin cotor. When rmare
than one suspect is to be viewea, and great dispanty 1s evident between
suspects in neight, weight and skin color, separate lineups will be conducted
and non-cuspects in each fineup will have the same general physicai
characienstes as susoeets. Police officers snould not be used uniess other
aitematives nave pesn exnausted.

The wach commanaer of the faciiity wnerein the iineup s conoucteg or other
supervigory officer will require that either an avidence tecnnician or an
authorizeg memoer of the Detective Division take two phatograpns of any
funmal iineyup which resuits in the ldentifleation of 3 suspect. An
Evidence Repont (CPD-21.949) will be prepared by the photographer
whenever ohotographs ars taken.,

(Form (CPD-21.948) will repiace (CPD-33.103), 1 Jan 1990, Facmmile Message 90-

00270).

L.

G.Q. §8.18

If the invesugating detective desires copies of the ohotographs for use in an
ON-goINg INVesuganon, tNe detective wil prepars a Request For memﬁugnn
Photograons (CPD-32.713) ana forward it to the Crime Laboratary Olvigon.

When a iineun is held, a Supplememary Report (CPD-11.411-A or‘a as
appropnate) will be compiated. A detectve wiil be present dunng the lineuo

LINEUP PROCEDURES

ISSUE DATE: 23 Seatamper 1988 Page 2



procseqings. wnenever Dossible. anag will compiete ma Sudpiementary
Report. 'f circumstances are sucn that 3 detecuve ts not presemnt at the
linmup. the Suopiementary Repon wiil be prepareo by a supervisory officer
of tha faciiity wnerein the nneup is conaucted. in no case wiil a lineup be
conducted without 2 Suppiementary Report bsing compieted. The
narmative pornon of the Suppiementary Report wiil include;

1.

the date. time and tocation of the lineup.

2. the nama, rank. star number and unit of assignment of the person(s)
conauctng the tineup.

3. ‘Ne name ang aaaress of eacn person viewing tha lineuo,

4. the name ana acdress of eacn person oresent curng the jineud
(other tnan those congucting . viewing or paracipating in the lineup).

S. all available inforrmation conceming each person participating in the
lineup. e.g., name. sax, race, age. heignt weight. Cantral Booking
(C.B.) ana/or idantification Record (I.R.) numbers, etc.

6. thea name(s) of persons idantified in the linsup.

7. the name rank and star of the person pnotograoting in the lineup,

8. any camments made by counsei for the arrestee.

9. any additiona informauon or unusual circumstances accurmnng dunng
the ineyp. e.g.. reouiring participants to wear certain artcles of
clottung or 10 speax cernain worgs or phrases, etc.

LeRay Martin )
Superintendent of Police
87-114 OF(mmu)
FACSIMILE MESSAGE
issus Date: 1 Januasry 1990
UNEYP PROCEDURES

ISSUE DATE: 23 Septamber 1908 Page 3



Message Number: 90-00270

To: All Dapanment Mempers

From: Joseph £. Besziey Comm Rasearch & Doveiooment
Dlvision

Megsage:

Effective immegiately use of the evigenee report (CPD-33.103) is dizcontnued the crime
scang procassing report (CPD-21.949) wiil be used insteaq.

Mempers wil annowe apprcatie oeparmment oirecuves (Generai Orders 84-3. EB-18 ana
88-2C) ta s effect .

G.0. 5818 LINEUP PROCEDURES
ISSUE DATE: 23 Seotemoer 1988 Pege d



PREAMBLE

The legislature has determined that some homicide cases
are so ecregious that a sesm of imprisoament is insufficient to
properly address societal concerns. Thaese cases have been
casignated as "Capital” cases.

The decision 0 fiie a szatutoxy notice of aggravating

is one ¢f the most imporsant charging functions to be performed
by a.County. Presecuszsz. I% is through. this decision making
process that a prosecuzor commits tha antire resources of the
cziniral justice system.

Because of the significanca of the concerns of :he-
legislature o2 she victims of chese egragious crimes and also as
to the penalty involved, the prosecuter must establish guidelines
which ensuxe a rational procecure for the designation of a
capital case. 3Secause there are twenty-one County prosecutors.
each must screen tle homicide casas occurring within his
respective jurisdic=ion and decide whether or not tha sStatutory
notice of aggravating Zacsors (s) should be filed in a particular
case: It is through this charging process that each prosecutor
implements the intent of the legislature and ualtimatzely that of
the people ¢f tThe State. It is neither desizable nor aceeptable
20 have a czpital charging standard cepencert upon iadividual

atcizudes.



All homicice cases and 2il deiendants are different.
Therefore, no set ¢f cuidelines cun possibly anticipate every
ciroumstznce. The decizieon as To wnesher TY Ot a case will bhe
designated a capaizal prosecuticn shail -e made by each County
Prosecutor by applying these guidelines in a realistic and

raasonable fashion To eaca case.

The zwenty-one County Prosecuzdrs in the State of New
Jersey-reaffixm the.fact- that .7ace., seX,.social or economic
religion and/ozr national origin of a defendant Or victim.has aot

in the past. mor will in the future be considered ia éﬁy fashion to

cetermine whether or not a case warranats capital prosecution.

In addition, it has been and continues to be the position
of all p-osecutors that economic o other Tesource constraints of
their raspective offices shall 2ot De a factor in determining
wnether or not the case warrants capical prosecusion nor shall it
in any specific case play any zole whatsoever :in the capital

dzgicnation cecision making process.

These guidelines are no: intended to, do not, and may not
be relied upon to create any substantive or procedural rights,
enforceable gt law by any party in any matter., civil or criminal.

The guidelines dc mot place any limitation upon the otherwise lawful

prosecutorial prerogatives of the Cffice of the Ccunty Prosecutor.



QUISILINSS TOR THE CZSIGWATION FCOR CAPITAL PROSECUTIONS

GOIDELINES
ID. NO, 1
Eack county prosecuzns shall establish within hic
Q“'Jn

£LiC2 a comm-ttee CO raview every homicida case pursyant o
the statcte and guidelines, to assist tle prosecuyter in th
prosecucor’s determination as to death eligibilizy.

GUIDELINE WO, 2

The prosacuytor, in determining whether or not a
case is death eligible, must Se satisfied that there is proof
bayond a reasonable doubt zihat the defendant., by his own conaues.
actively and dizectly participated in causizng the deach of the
vietinm, or procuzed the coxmission of the nomicide b paymenc
oz proaise of payment of anything of pacuiniary valve.

GUIDELINE WO_ 3
The prosecutor., in detexmining whechar or not a
case is death eligible, must be satisfied that there is proof
Seyorid & ceasonable doubt that the defeadant acted purposely
in that it was his com¥cious object, or knowingly ia that he
~as aware it was practically certain that his ceaduct would
cause the deach of the victia.

GUIDELINE NO. 4

The prosecutor must be satisfied that chere is
2700f beyend a reasanable doubt of the existence of at least
one sStatutory aggravatiag faesor.

GUIDELINE NO. S

The prosecuctor shall consicder all known information

zending to establish mizigating factors ia the case in determining

~nezfer &F ACT A Case warrancs death peralty prosecution.



GUIDELINE NO. §

gr sich raviaw the Prosecust 13 sasisiied

sRas the Stase will te aile 3 grove Seyond a r2ascaable douss
ifazang Zagseris)

That 1nh2e agg=zvating sa¢ _ i
tnen the case shall Te designated a Capitzl Case.

"]
4
1]
H 3
n
£}
'
1]

GUIDELINE NO. 7

After a case has been cesignated a Cagital Case,
noghing co=tained hereina shall pravent the prosecuer, FTior
to cenvicsion, from reconsidering hig inizial decision to file

tke STATLIATY notice of aggzavating facsars cased upon a subsequent

¢Range i the Zaczual o legal cizcumszances of the case. 12
shere is a change in factual or lagal cizcuastances of the case.
the Prosecutor may move 30 withdraw the Statutosy NOtice. Any

reconsidaraticen by the orosecuzsy of his inizial Sharging deeision

shall Se Tade in acceriance wish these Cuidelines.
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